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[Filed, Aug. 28, 1964] 


COMPLAINT TO ESTABLISH WIDOW'S STATUTORY 
SHARE OF REAL ESTATE AND FOR OTHER RELIEF 


1. Jurisdiction is founded on Section 11-521(a) of the District of 
Columbia Code (1964 Supplement), 28 United States Code $§2201 and 
2202, and the general jurisdiction of the Court. 

2. That the plaintiff Anne Ridgely Hartz is an adult citizen of the 
United States, a resident of Montgomery County, State of Maryland, and 
files this Bill of Complaint as the widow of Barge L. Hartz, deceased, 
she having been lawfully married to him in Montgomery County, Mary- 
land, by a Minister of the Gospel on February 20, 1954, and having 
continued to be his lawful wife until his death in the District of Colum- 
bia on July 29, 1964. 

3. That the defendant Colonial Ice Cream Company is a Delaware 
corporation, qualified to do and doing business in the District of Co- 
lumbia, and is sued as the alter ego of the said Barge L. Hartz dnd his 
estate and titleholder and trustee of real estate properties in the Dis- 
trict of Columbia, hereinafter more fully described, of which the said’ 
Barge L. Hartz was seized and possessed during his lifetime in the 
name of the defendant Colonial Ice Cream Company, and of which the 
plaintiff, as the widow of Barge L. Hartz, deceased, is entitled to her 
statutory share. 

4. That during his lifetime the said Barge L. Hartz, deceased, 
was the owner of all of the common stock of the defendant Colonial Ice 
Cream Company, a Delaware corporation, which was his alter ego and 
he was seised and possessed in its name of valuable real estate pro- 
perties in the District of Columbia; namely, Lot 67 in Eugene D. Car- 
usi, Trustee's Subdivision of original Lot numbered 4 in Square num- 
bered 693, as per plat recorded in the Office of the Surveyor for the 
District of Columbia, in Liber 23 at Folio 183; also Lots numbered 


79 and 80 in Frank M. Johnson’s Subdivision of original Lot numbered 
5 in Square numbered 693, as per plat recorded in the Office of the 
Surveyor for the District of Columbia, in Liber 56 at Folio 171; also 
Lot 74 in Square 693 as per plat recorded in Liber 37, Folio 53 
of the records of the Office of the Surveyor for the District of Co- 
lumbia and original Lot 26 in Square 693 and valuable improvements 
thereon. consisting of an ice cream plant on some of Said lots which 
is leased to a responsible tenant at a monthly rental of approximately 
$7,000.00 per month for a period of ten years, and also consisting of 
some rental houses on others of said lots, the amount of rental in- 
come from which is unknown to the plaintiff. 

WHEREFORE, the plaintiff demands judgment for relief as fol- 
lows: 

1. That the plaintiff be adjudged and decreed to be entitled, as 
the widow of Barge L. Hartz, deceased, to a widow’ statutory share of 
the real estate properties hereinbefore described in paragraph 4 of 
this Bill of Complaint. 

2. That the plaintiff be awarded reasonable counsel fees, court 
costs and necessary expenses incidental to this action. 

3. And for such other and further relief as to the Court may 
seem meet and proper, the exigencies of the case may require and 
the evidence may show the plaintiff to be entitled. 


/s/ Anne Ridgely Hartz 
Anne Ridgely Hartz, Plaintiff 


HILLAND, MACK & HOGAN 
By /s/ Arthur J. Hilland 
ur 1 


Attorneys for Plaintiff 


(Filed, Sept. 23, 1964] 
MOTION TO DISMISS COMPLAINT 


Comes now the defendant Colonial Ice Cream Company and by 
its attorney, Daniel W. O'Donoghue, moves this Honorable Court to 
dismiss the Complaint filed herein for the reason that it fails to state 
a claim upon which relief may be granted. 


O'DONOGHUE and O'DONOGHUE 


POINTS AND AUTHORITIES IN SUPPORT 
OF DEFENDANT'S MOTION TO DISMISS 


The "Complaint to Establish Widow's Statutory Share of Real 
Estate and for Other Relief" fails to state a claim on which relief 
can be granted and therefore should be dismissed. Reduced to its 
essential allegations, the complaint merely claims that (a) plaintiff 
is the widow of Barge L. Hartz, deceased; (b) during his lifetime 
Barge L. Hartz owned all of the common stock of defendant Colonial 
Ice Cream Company, and that defendant corporation was the "alter 
ego" of the said Barge L. Hartz; (c) defendant corporation holds title 
to certain real estate in the District of Columbia; and (d) under Mary- 
land law plaintiff is entitled to receive a statutory share in the afore- 
mentioned real estate. Presumably -- although the complaint does 
not so state -- plaintiff is asking this Court to set aside the separate 
legal existence enjoyed by defendant corporation so as to charge it 
with an obligation she contends is owed to her by the estate of her 
late husband. It will be noticed, parenthetically, that the thrust of 
such an effort is the exact opposite of the usual situation in which a 
third person attempts to hold a stockholder liable for an obligation 
incurred in the name of his corporation. The allegations of the com- 


plaint are legally insufficient, however, because they fail to indicate 


in any way either that the activities of the late Barge L. Hartz with 
respect to the defendant corporation perpetrated a fraud or other in- 


equity upon the plaintiff. or that the corporate form was used in such 
@ way 2s to cause an injustice to plaintiff. Without such allegation 
plaintiff cannot obtain the relief she seeks. 


I Defendant Colonial Ice Cream Company Was a Legal 
Entity Separate and Distinct from Barge L. Hartz 


A corporation is an entity separate and distinct from its individ- 
ual members or stockholders. The fact that one person may own a 
majority or all of the stock of a corporation does not establish per se 
an indentity between that person and the corporation so as to make 
acts by him in his individual name corporate acts. Eichelberger 
v. Arlington Building, Inc., 52 App. D.C. 23, 280 Fed. 997 (1922); In 
re Sun Cab Co., 67 F. Supp. 136 (D.D.C. 1946); Buechner v. Farben- 
fabriken Bayer Artiengesellischaft, 154 A.2d 684 (Del 1959). Profes- 
sor Ballentine points up this distinction by means of the example 
which follows: 
“A contract by the shareholders of a corporation as 

such, is not the contract of the corporation and is 

not binding upon it unless adopted by authority of 

its directors. So if the sole shareholder of a one 

man corporation borrows money on his personal 

note, secured by shares of stock, for the use and 

benefit of his company, and the money is used to 

pay off its bills, the corporation is held not liable 

on the note when credit was given to the sole share- 

holder. Thus a corporation and a shareholder are 

not liable on each other’s contracts.” 


Ballentine, Law of Corporations, §118 (rev. ed. 1946) (footnote omit- 
ted). While the concept of corporate personality is a fiction created 
by the law, it is intended to be acted upon as though it were a fact. 
Klein v. Board of Tax Supervisors, 282 U.S. 19 (1930). 


This idea of the corporate entity will be recognized by the courts 
for all purposes and will be discarded only when necessary to pro- 
mote justice or to obviate inequitable results. See Ballentine, Law of 
Corporations, §122 (Rev. ed. 1946). Asa practical matter, this means 
that the person seeking to have the court set aside the corporate entity 
must show that such action is necessary in order to prevent the per- 
petration of fraud or other injustice. Callas v. Independent Taxi 
Owners' Ass'n, 62 App. D.C. 212, 66 F.2d 192, cert. denied, 290 U.S. 
669 (1933); Adams v. Clearance Corp., 35 Del. Ch. 459, 121 A.2d 302 
(1956). "Fraudulent activity will not be presumed, nor may it be based 
merely on suspicion, conjecture, or doubtful inference."’ McAuliffe v. 
C & K Builders, Inc., 142 A.2d 605, 607 (D.C. Mun. App. 1958). 

For purposes of the instant motion, defendant is of course required 
to admit all allegations set forth in the complaint. However, no alle- 
gations of illegality, fraud or injustice were made therein 2 Nor are 
there any suggestions that defendant was not incorporated properly, 
that it was under-capitalized, that it did not conduct business in the 
manner required of corporations, or that its corporate existence had 
been impaired in any way. Even accepting for present purposes all 
allegations well-pleaded, defendant Colonial Ice Cream Company must 
be considered to have possessed an existence separate and distinct 
from that of plaintiff's late husband. Thus, the corporation is not re- 
sponsible for any obligations which he may have incurred. 


Il The Mere Allegation that Colonial Ice Cream Company 
Was the "Alter Ego" of Barge L. Hartz is Insufficient 
to Make Out a Claim for Relief 


Plaintiff apparently bases her claim for relief on the fact that 
Barge L. Hartz owned all of the common stock of defendant corpora- 
tion and that the corporation therefore was his "alter ego."’ But, as 


1/ The Federal Rules of Civil Procedure, Rule 3b), require that 
allegations of frau eaded spec . see also v 


enburg, . th Cir. 1962). 


already mentioned, the fact that a person may own all of the stock of 
a corporation does not justify a court in setting aside the corporate 
entity for that reason alone. To invoke successfully the "alter ego 
doctrine” it is necessary for the challenging party to allege and show 
that (a) the sole stockholder has used his corporation as an instru- 
ment in conducting his own personal business; and (b) bad faith. 
Shreveport Sash & Door Co. v. Ray, __ La. App. __, 159 So. 2a 
434, 437(1964); Tarter, Webster & Johnson, Inc. v Windsor Develop- 
ers, Inc., 31 Cal. Rptr. 452, 217 Cal. App. 2d 875 (1963). The doctrine 
was expressed by the Supreme Court of California as follows: 
“Before the acts and obligations of a corporation can 
be legally recognized as those of a particular person, 
and vice versa, the following combination of circum- 
stances must be made to appear: First, that the cor- 
poration is not only influenced and governed by that 
person, but that there is such a unity of interest and 
ownership that individuality, or separateness, of the 
said person and corporation has ceased; second, that 
the facts are such that an adherence to the fiction of 
the separate existence of the corporation would, under 
the particular circumstances, sanction a fraud or pro- 
mote injustice.” ; 
Minifie v Rowley, 187 Cal. 481, 484, 202 Pac. 673, 676(1921); see Bur- 
rows Motor Co. v Davis, 76 A.2d 163, 165 (D.C. Mun. App. 1950). 
Onthe basis of the allegations of the complaint, the mere statement 
that Colonial Ice Cream Company was the “alter ego” of Barge L. 
Hartz is insufficient to make out a claim on which relief canbe granted. 


I Plaintiff's Remedy -- if She Has Any -- Lies Against 
the Estate of Barge L. Hartz Rather Than Against 
Defendant Corporation 


Until its dissolution, the corporation is the owner of the entire 
title, legal and equitable, of all the corporate property. "The corpora- 
tion is a person, and its ownership is a nonconductor that makes it im- 


possible to attribute an interest in its property to its members.” Klein 
v Board of Tax Supervisors, supra, at 24; see Eichelberger v Arling- 
ton Building Inc., supra. Since title to all of the real estate described 
in the complaint is vested in Colonial Ice Cream Company, such pro- 
perty cannot be levied on by the plaintiff to recover what she claims 
was an obligation of the late Barge L. Hartz, merely because for a 
period of time during his life he owned all of the company’s common 
stock. Whatever remedy plaintiff may have lies against the estate of 
her deceased husband rather than against defendant corporation. 


O'DONOGHUE and O'DONOGHUE 


[Filed, Oct. 31, 1964] 
OPPOSITION TO MOTION TO DISMISS 


The Complaint in this case alleges that the defendant corporation 
held title to certain real property in the District of Columbia; and that 
the sole stockholder in that corporation was the plaintiff's late hus- 
band. Had the plaintiff stopped there in her allegation, there might be 
some merit to the defendant’s Motion to Dismiss. 

However, the plaintiff does not base her claim to a statutory share 
in the real property described in the Complaint solely upon the ground 
that she is the widow of the corporation's sole stockholder. Her claim 
goes far beyond that and states that the defendant corporation was the 
alter ego of her late husband and/or that it held these pieces of real 
property as a trustee for him. 

Therefore, when the defendant seeks to dismiss this Complaint on 
the ground of insufficiency, the defendant is in effect taking the posi- 
tion that if a corporation owning real property is the alter ego of a 
husband, or if a corporation holds title to real property as a trustee 
for a husband, the husband's widow will have no dower or equivalent 
rights in that real property. Such a position is not legally tenable. 


See Nemeth v. Nemeth, 146 A. 470 (N.J. 1929): Telis v. Telis, 26 A. 
2a 249 (N.J. 1942): cf. Frank v. Frank's Inc., 32 ALR2d 700. 

At different points in its memorandum supporting its motion, the 
defendant seems to recognize that there are circumstances where a 
court will pierce the corporate veil when it is shown that the corpora- 
tion is the alter ego of its sole or principal stockholder, but the de- 
fendant seems to contend that in 2 complaint which proceeds on such 
a theory. the plaintiff is required to articulate that piercing the corpo- 
rate veil is necessary in order “to promote justice or to obviate in- 
equitable results.” The Complaint in this case meets the defendant's 
test. because it plainly alleges that the defendant corporation was the 
alter ego of the plaintiff’s late husband, and by necessary implication 
justice would be defeated and an inequitable result occur if a widow 
lost her dower or statutory equivalent in her husband's real property 
simply because he had it titled in the name of his alter ego, a corpora- 
tion. The defendant has lost sight of the fact that this Complaint is 
filed in a federal court and is governed by the notice pleading of the 
Federa! Rules of Civil Procedure. “There is no requirement that the 
pleadings state ‘facts’, or ‘ultimate facts’, or ‘facts sufficient to con- 
stitute a cause of action’.” Moore, Federal Practice, §8.13, p. 1694. 
It is axiomatic under the federal system of pleading that a complaint 
need not state facts at all. What the pleading must contain is "a short 
and plain statement of the claim showing that the pleader is entitled 
to relief ....” F.R.Civ.P. 8(a) (2). (Emphasis added.) See also F.R. 
Civ.P. 8(e)(1). 

Upon close study it will be found that the defendant's memoran- 
dum actually is fighting the allegations in the Complaint, instead of 
conceding them, as it must do for purposes of a motion to dismiss. 
One finds in the memorandum this contradictory statement: 


“Even accepting for present purposes all alle- 
gations well-pleaded, defendant Colonial Ice 
Cream Company must be considered to have 
possessed an existence separate and distinct 
from that of plaintiff's late husband." Page 3. 


How can the defendant concede the allegation in Paragraph 3 of the 
Complaint that it is "the alter ego of the said Barge L. Hartz and his 
estate”, and yet maintain that it "must be considered to have posses- 
sed an existence separate and distinct from that of plaintiff's late 
husband."? If it admits, as it must on a motion to dismiss, that it is 
"the alter ego" of its sole stockholder, it cannot be said "to have pos- 
sessed an existence separate and distinct from” that the sole stock- 
holder. 

The plaintiff respectfully submits that her Complaint does con- 
tain all of the allegations necessary to set forth a claim” to her stat- 
utory share to the real property titled in the name of the defendant 
corporation. 


Respectfully submitted, 
HILLAND, MACK & HOGAN 


Washington, D. C. 
Thursday, November 12, 1964 


HEARING ON MOTION TO DISMISS 
[3] ARGUMENT IN SUPPORT OF MOTION 


MR. O'DONOGHUE: May it please the Court, this is a motion to 
dismiss a complaint for declaratory judgment in which the widow of a 
decedent, who lives in Maryland, seeks by this action to impress rights 
of dower on real property of a corporation, the real property being in 
the District of Columbia. | 


The allegations of the complaint are that this was a wholly-owned 
corporation, wholly owned by the decedent and that, therefore -- I 
don't know whether it's exactly therefore -- the corporation was the 
alter ego of the decedent; that, therefore, -- the complaint so suggests 
-- the property was thus in effect the property of the decedent, the 
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real property, that is to say; and that the widow, therefore, has aright 
to have a declaration by this Court, that she has dower interests in it. 

In other words, what the complaint asks is that the corporate 
identity be ignored and the real property be considered to in fact be 
the property of the decedent. 

No reason, really, is set forth why this should be done: why the [4] 
corporate veil should be pierced, why the corporate identity should be 
ignored. The complaint seems to rely on some magic in the words 
“alter ego,” which does not express a legal concept that I am familiar 
with as justifying such an action. 

We find that, of course, there are cases where the corporate veil 
is pierced, where the corporate identity is ignored, where the corpo- 
ration was set up or used to promote injustice or to perpetuate a 
fraud. There are no such allegations in this case. As I say, the only 
suggestion is that somehow by using the words "alter ego", some fraud 
is suggested, some injustice is suggested will be perpetrated or has 
been perpetrated. 

Now, in every instance that I know of -- and I have cited District 
cases in this jurisdiction -- where the question of ignoring of the cor- 
porate identity has been treated and in every instance, the Court says 
it can be ignored where there are allegations of fraud or some misuse 
of the corporate form by the owner of the corporation, whether the sole 
owner or ctherwise. The mere fact of sole ownership in a corpora- 
tion is not a reason in itself to authorize the courts to ignore the sep- 
arate identities. 

Now, the plaintiff in her opposition to the motion to dismiss has 
really cited only three cases. They are all New Jersey cases and they 
are rather interesting, especially [5] the last one. I confess that our 
research did not disclose them and that the research of the plaintiff 
did come upon cases that illuminate this situation. The last one, the 
most recent one is really in point and it is interesting, too, because it 
distinguishes the earlier cases. They are in fact cases where the 
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widow sought to have the court say that real property owned by a cor- 
poration which, in turn, was owned by the decedent should be impres- 
sed with the dower rights of the widow. 

In the first two cases, the fraud by which this was done was al- 
leged and proved. In other words, in one case, the circumstances 
were such that the decedent fraudulently obtained the consent of his 
wife after they were married to have transferred real property they 
owned to a corporation solely owned by him, thus to avoid the effect 
of her dower rights. 

But the last case is the case of Frank v. Frank's Incorporated, 

9 New Jersey 218, 87 Atlantic 2d 724, a 1952 case, which is also an- 
notated in 32 ALR 2d 700. I think it would help -- although I don’t 
ordinarily like to do it -- to read a substantial quotation from this 
case, because I think it will enable the Court to see the distinction and 
can rely on the case which the plaintiff herself has cited. 

[6] The Court said: "The sole question now remaining on this 
appeal is whether or not the decedent as the plaintiff's husband or 
another to his use was seized of an estate of inheritance at any time 
during coverture in the property in question, whether or not the prem- 
ises in question owned by the defendant corporation are subject to a 
right of dower in the plaintiff. * * * 

"It is the absence of fraud as to the plaintiff widow that most 
clearly distinguishes the case at bar from the Telis case." -- One of 
the other New Jersey cases cited by the plaintiff. . 

"In the circumstances of this case, there is no justification for 
attacking the corporate structure. To do so would not only unsettle 
the established business practice of using corporations for legitimate 
purposes but might also jeopardize the rights of creditors. Our courts 
are quick to grant relief when the corporate device is used to work 
fraud, as was done in the Telis case and in Nemeth v. Neme " -- the 
other case cited by the plaintiff -- "where a husband to defeat his 
wife's inchoate right of dower fraudulently induced her to join ina 
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conveyance of property to a corporation the stock of which was solely 
owned by him, but the facts here do not warrant a piercing of the cor- 
porate veil. 

[7] "* * * Should the statute apply, in the absence of fraud, 
when a husband owns all of the stock of a corporation? We think 
not. To so hold would be to ignore the basic concept of a corpora- 
tion as an entity in the law separate and apart from the person or 
persons who own its stock. Obviously, the corporation does not 
hold the premises in question 'to the use of" Frank directly, but 
for the use of the corporation itself as an artificial entity as much 
recognized by the law as any natural person. * * * To the extent 
that the Telis case be considered to hold otherwise and to ignore 
the corporate entity in the absence of fraud, it must be overruled." 
Now, I think that that case cited, happily, by the plaintiff controls — 

not controls, because this Court obviously isn't required to follow the 
New Jersey law, but shows what the law is. 

Furthermore, as I say, that was also written up in 32 ALR 2d, 
where the annotater said that generally the widow of a stockholder in a 
corporation has no right of dower in real estate owned by the corpora- 
tion; and the rule is the same, ordinarily, even if the husband owned all 
of such corporation's stock. This position is founded, basically, on the 
doctrine that the corporation and the stockholder are two distinct enti- 
ties. 

[8] Now, if it is intended that these magic words "alter ego’ mean 
anything by way of fraud or injustice, as the memorandum in opposition 
seems vaguely to suggest, then it seems to me we have a right, particu- 
larly under the Federal Rules which say when fraud is alleged, it must 
be alleged in terms to state what the fraud in fact is. Indeed, you can't 
even say "fraudulently" or "with fraud". Rule 9 (b), I think it is, says 
that the facts must be specially pleaded. 

Now, if there is any suggestion that this corporation was so used, it 
can and should be alleged. Since it has not been alleged, I presume it is 
because such assertions cannot be made. 
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The widow has a right to proceed in the jurisdiction where the es- 
tate is being probated to claim any rights she may have to the stock of 
the corporation. That is in Maryland. She may do that, but she should 
not be allowed to come into this jurisdiction to harass the corporation 
by this type of action which fails completely to allege the necessary ele- 
ments to maintain a suit and, therefore, it should be dismissed. 


ARGUMENT IN OPPOSITION TO MOTION 


MR. HOGAN: May it please the Court, Your Honor, my name is 
James Hogan and I represent the plaintiff in this case, Mrs. Hartz. 

The complaint in this case does not simply allege (9] that this 
woman is the widow of a person who owned stock in a corporation, it 
does not simply allege that she is the widow of a person who was the 
sole owner of stock in a corporation; it goes one important step further 
and alleges that the corporation was the alter ego of her husband. That 
is one of the key allegations in this pleading. 

Now, this pleading must be tested — when it is attacked in terms of 
sufficiency — must be tested by the Federal Rules. The Federal Rules 
do not require the statement of facts sufficient to make out a cause of 
action; the Federal Rules require the statement of a claim. 

Now, our claim is that we will be able to put forward facts which 
will establish that there was in fact no separate identity between Colo- 
nial Ice Cream Company and my client's late husband; that they were in 
fact one being; that the corporation was his alter ego. 

If this is established, then the corporation when it holds title in its 
name, being the alter ego of a married man, cannot be used as a device 
for defeating the dower right which would otherwise accrue to the widow 
if the man, instead of putting the property in the name of his other ego, 
put it in the name of his own ego. So, if we can establish that this cor- 
poration is in fact this woman's late husband, then [10] she would be en- 
titled to dower rights in his estate. 

We don't have to allege that the reason he has used the corporation 
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as his alter ego is for the purpose of defrauding her. If we establish 
that the corporation is his other ego, then it would follow that she is go- 
ing to get dower rights in the property because the property would be 
his. The corporation, in effect, would be holding it in much the same 
way as a person might use another person as a straw party. 

Now, this complaint must be evaluated under the Federal Rules. It 
states a claim. 

As I understand Mr. O'Donoghue, he is not really attacking the the- 
ory of our complaint, what he is really attacking is the sufficiency of the 
allegations in the complaint to bring it under the theory. 

We are not alleging, necessarily, fraud in this case although I think 
we would be able to show it; we are alleging that we are going to be able 
to show that this corporation and the decedent were one and that, there- 
fore, when property was titled in the name of the corporation, it was 
just as if it was titled in the name of this individual. And this is all that 
need be stated under the federal pleadings. 

If we may go to the forms in the back of the book, the forms state 
that in setting forth a cause of action for [11] negligence, all you need 
to allege is that the accident happened through negligence. You don't 
allege whether the driver was on the wrong side of the road, whether he 
was speeding, whether he was under the influence, whether his vehicle 
was defective, whether he wasn't giving full time and attention; all you 
do is allege that it's negligence. 

Now, by the same token, when we are proceeding on an alter ego 
theory, it is not necessary for us to set forth in detail what the facts 
are upon which we base our claim that the corporation was his alter 
ego. Otherwise, the complaint would become very long. This is a no- 
tice pleading. The facts in it are stated in very conclusionary or con- 
clusory form to be sure. They are supposed to be. 
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REBUTTAL ARGUMENT 


MR. O'DONOGHUE: Your Honor, I would only say in answer to 
that: If there is any basis whatever for this theory that by alleging alter 
ego in a complaint you can establish rights of a person against a corpo- 
ration, it should have been possible for Mr. Hogan to have found some 
authority to establish that. 

What he is asking is that this Court establish some entirely new 
principle of law for which he finds no support whatever. He cites only 
three cases from another jurisdiction, all three of which — and the last 
one especially — say that [12] it is necessary to go beyond the allegation 
of the corporation being wholly owned; it is necessary not to say that 
they are identical parties but to say that it was used or promoted or es- 
tablished for the purpose of perpetuating a fraud. 

That has not been done here. The effects of Rule 9 (b) cannot thus 
be easily evaded and the complaint actually states no cause of action 
whatever. 


ORAL RULING OF THE COURT 


THE COURT: The Court will grant the motion to dismiss. 
MR. HOGAN: Your Honor, may we have leave to amend? 
THE COURT: You may. 


[Filed 11/18/64] 


ORDER 


This matter having come on for hearing upon Defendant's Motion to 
Dismiss and the Court having considered the pleadings, the Memoranda 
of Points and Authorities filed by the respective parties, as well as hav- 
ing heard oral argument, and it appearing to the Court that the complaint 
fails to state a claim upon which relief can be granted, it is, by the 
Court, this 18th day of November, 1964, 
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ORDERED that the complaint be and the same is hereby dismissed 
and it is further 

ORDERED that plaintiff be and she is allowed fifteen (15) daysfrom 
the date hereof to file an amended complaint. 


/s/ Edward A. Tamm 
Judge 


[Filed 12/31/64] 


AMENDED COMPLAINT 
TO ESTABLISH WIDOW'S STATUTORY SHARE OF 
REAL ESTATE AND FOR OTHER RELIEF 


1. This Court has jurisdiction of this case by virtue of Section 11- 
521(a) of the District of Columbia Code (1964 Supplement), the amount in 
controversy exceeding the sum or value of $10,000, exclusive of interest 
and costs. This Court also has jurisdiction of this case by virtue of 
Section 1332 of Title 28 of the United States Code (1962 Edition), since 
the plaintiff and the defendant are citizens of different states, and the 
amount in controversy exceeds the sum or value of $10,000, exclusive 
of interest and costs. Insofar as this Complaint seeks a declaratory 
judgment, this Court has jurisdiction by virtue of Sections 2201 and 2202 
of the United States Code (1962 Edition). 


2. The plaintiff, Anne Ridgely Hartz, is an adult citizen of the State 
of Maryland. 


3. The defendant, Colonial Ice Cream Company, is a Delaware cor- 
poration qualified to do and doing business in the District of Columbia. 


4. The plaintiff is the widow of Barge L. Hartz, deceased, she hav- 
ing been lawfully married to said decedent in Montgomery County, Mary- 
land by a Minister of the Gospel on February 20, 1954, and she having 
continued to be his lawful wife until his death in the District of Columbia 
on July 29, 1964. 
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5. At the time of his marriage to the plaintiff, and for a consider- 
able period of time prior thereto, the aforesaid decedent was the owner 
of all or of substantially all of the issued and outstanding common stock 
of the defendant corporation. The decedent continued to be the equitable 
owner of substantially all of the issued and outstanding common stock of 
the defendant corporation until his death, and any and all purported 
transfers of legal title to said stock by said decedent, as hereinafter al- 
leged, were made without consideration during his last illness and in 
contemplation of his death for the purpose of defrauding the plaintiff of 
the interest which she would acquire in said stock as his widow. 


6. On or about October 1, 1957, after the decedent's marriage to 
the plaintiff, the defendant corporation ceased to be engaged in the busi- 
ness for which it had been formed, namely, the production and sale of 
ice cream, or in any other business. At or about such time, the afore- 
said decedent determined to use said corporation as a device for de- 
frauding the plaintiff of the interest which she would otherwise acquire, 
should she survive him, in his real and personal estate. In pursuance 
of said fraudulent scheme, the decedent caused the corporation to be- 
come his alter ego and his trustee, so that any separateness or individ- 
uality that might previously have existed between decedent and the de- 
fendant corporation ceased. Thereafter, and continuously during the 
remainder of the decedent's lifetime, the defendant corporation had no 
identity other than that of the decedent. 


7. Having caused the defendant corporation to have as its sole rea- 
son and purpose for existing the function of acting as his alter ego and 
trustee, the decedent thereafter used the defendant corporation for the 
sole purpose of holding title for him to all of his real and personal prop- 
erty, including his personal automobile, his personal household furniture 
and furnishings, his farm machinery and equipment, his valuable herd, 
ranging from 350 to 500 head, of Black Angus cattle pastured on his 
farms in the State of Virginia, his valuable farms in Fauquier and Rap- 
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pahannock Counties, State of Virginia, of the reasonable value of ap- 
proximately $350,000.00, and consisting of more than 1100 acres of land 
and many valuable improvements thereon, including the house regularly 
occupied by him and the plaintiff as their home, and including also the 
following valuable real estate properties in the District of Columbia: 

Lot 67 in Eugene D. Carusi, Trustee's Subdivision of original Lot num- 
bered 4 in Square numbered 693, as per plat recorded in the Office of 

the Surveyor for the District of Columbia, in Liber 23, at Folio 183; 

Lots 79 and 80 in Frank M. Johnson's Subdivision of original Lot 5 in 
Square 693, as per plat recorded in the Office of the Surveyor for the 
District of Columbia, in Liber 56 at Folio 171; Lot 74 in Square 693, as 
per plat recorded in Liber 37, Folio 53 of the records of the Office of 
the Surveyor for the District of Columbia; and original Lot 26 in Square 
693 and valuable improvements thereon, consisting of an ice cream 

plant on some of said lots which is leased to a responsible tenant ata sub- 
stantial monthly rental for a period of ten years, and which, with the 

land upon which it is situated, is of the reasonable value of approximately 
$650,000.00, and also consisting of some rental houses on others of said 
lots, the amount of rental income from which and the reasonable value 

of which are unknown to the plaintiff. 


8. Throughout the period of his marriage to the plaintiff, the deced- 
ent treated and referred to all of the property, real and personal, titled 
in the name of the defendant corporation as his own property. So com- 
pletely had the decedent merged his identity with that of the defendant 
corporation that although the decedent was at all times during his mar- 
riage to the plaintiff a person of great wealth, with substantial income 
therefrom, the petition of his nominated executor for probate and letters 
testamentary, filed in the Orphans’ Court for Montgomery County, Mary- 
land (in which State is is alleged to have been domiciled) recites that he 
"left no real property”, and that he "left personal property consisting of 
obligations receivable in the approximate amount of $12,200.00." 
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9. During his last illness and in contemplation of his death, the de- 
cedent, for the purpose of completing his scheme to defraud the plaintiff 
of any interest as his widow in his real and personal estate, caused legal 
title to all of his common stock in the defendant corporation, without any 
consideration being received therefor, to be placed in the name either of 
his son by a previous marriage, or of said son's wife, or of said son's 
children; and the decedent also caused the defendant corporation to pay 
to the aforesaid son, without any consideration being received therefor, 
a sum in the amount of approximately $108,000. ) 


10. In what purports to be the decedent's last will and testament, 
executed March 20, 1964, which document has been admitted to probate 
in the aforesaid Orphans' Court for Montgomery County, State of Mary- 
land, no provision of any kind or nature is made for the plaintiff, the de- 
cedent's widow. On or about August 28, 1964, the plaintiff filed in said 
Court a pleading entitled ‘Renunciation of Will By Widow", reading as 


follows: "I, Anne Ridgely Hartz, the surviving spouse of Barge L. Hartz, 
late of Montgomery County, State of Maryland, do hereby renounce and 
and quit all claim to any bequest or devise, if any, made to me by the 
last will and testament of my said husband, exhibited and proved accord- 
ing to law; and I do hereby claim my legal share of the personal estate 
of my said husband, my legal share of the real estate situate in the State 
of Maryland of my said husband, my statutory share of the real estate 
situate in the District of Columbia of my said husband, and my dower in 
the real estate situate in the State of Virginia of my said husband." 


11. The valuable real properties in the District of Columbia described 
in Paragraph 7 above were owned by the decedent during coverture, and 
on his death he was seized of and entitled to an interest in an estate in 
said valuable real properties. 


12. Since the defendant corporation was in truth and in fact the alter 
ego and trustee of the plaintiff's husband, Barge L. Hartz, deceased, and 
since the said decedent's purpose in causing the defendant corporation 
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to hold title to his real property in the District of Columbia, more par- 
ticularly described in Paragraph 7 above, was to prevent the plaintiff as 
his surviving spouse from acquiring that interest in all estates in lands, 
tenements, and hereditaments in the District of Columbia provided for 
by Sections 18-101 and 18-201la (b) of the District of Columbia Code 
(1964 Supplement), recognition of the defendant corporation as an entity 
distinct and apart from the aforesaid decedent would result in the pro- 
motion of illegality, fraud and injustice upon the plaintiff as the deced- 
ent’s surviving spouse. 

13. A declaration by this Court that the defendant corporation had 
no existence or individuality separate and apart from its owner, the 
aforesaid Barge L. Hartz, and that, therefore, the plaintiff, as the afore- 
said decedent's surviving spouse, is entitled to an interest in the afore- 
said real properties titled in the name of the defendant corporation and 
located in the District of Columbia, more particularly described in Par- 
agraph 7 above will not operate to the prejudice of creditors of the de- 
fendant corporation, of any bona fide purchasers or lessees from said 
defendant corporation of said real property located in the District of 
Columbia or of any bona fide purchasers for value of any of the stock in 
the defendant corporation, since the plaintiff, seeking equity, offers to 
do equity, by taking the aforesaid interested conferred by Sections 18- 
101 and 18-201a (b) of the District of Columbia Code (1964 Supplement), 
subject to the rights of such persons, if any such persons exist. 


WHEREFORE the plaintiff demands judgment for relief as follows: 


1. That the defendant, Colonial Ice Cream Company, Inc., a Dela- 
ware corporation, be adjudged, declared and decreed to be the trustee 
of the late Barge L. Hartz and to hold title to the real properties in the 
District of Columbia described in Paragraph 7 of this Complaint for his 
use and benefit and subject to the plaintiff's rights and interests therein 
as his widow. 
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2. That the defendant, Colonial Ice Cream Company, Inc., a Dela- 
ware corporation, be adjudged, declared and decreed to be the alter ego 
of the late Barge L. Hartz, and to have had during the period from Feb- 
ruary 20, 1954 through July 29, 1964 no identity, separateness or indi- 
viduality distinct from the aforesaid Barge L. Hartz. 


3. That to the extent that recognition of such interest will not op- 
erate to the prejudice of creditors of the defendant corporation, or of 
bona fide purchasers of said defendant's stock, or of bona fide purchas- 
ers or lessees of land in the District of Columbia titled in the name of 
said defendant corporation, the plaintiff be adjudged, declared and de- 
creed to have an interest established by Sections 18-101 and 18-201a (b) 
of the District of Columbia Code (1964 Supplement) in that real property 
in the District of Columbia titled in the name of the defendant corpora- 
tion at any time during the period from February 20, 1954 through and 
including July 29, 1964, including, but not limited to that real property 
in the District of Columbia, more particularly described in Paragraph 7 
above. 


4. That the plaintiff be awarded reasonable counsel fees, court 
costs and necessary expenses incidental to this action. 


5. And for such other and further relief as to the Court may seem 
meet and proper, the exigencies of the case may require and the evidence 
may show the plaintiff to be entitled. 


HILLAND, MACK & HOGAN 


[Filed 12/28/64] 


MOTION OF DEFENDANT TO DISMISS AMENDED COMPLAINT 
OR, ALTERNATIVELY, FOR SUMMARY JUDGMENT 


Comes now the defendant. Colonial Ice Cream Company, by its at- 
torneys, and moves this Court to dismiss the Amended Complaint filed 
herein for the reason that it fails to state a claim upon which relief may 
be granted or. alternatively, for summary judgment, and as reasons 
therefor respectfully states as follows: 

1. The Amended Complaint. which seeks to establish plaintiff wid- 
ow's claimed dower and/or other similar statutory interests in certain 
real estate owned by defendant, fails to set forth any allegations which, 
if proved. would justify the Court in setting aside defendant's corporate 
entity and declaring plaintiff's rights in its realty. Plaintiff neither al- 
leges fraud in connection with defendant's acquisition of said real estate 
nor that defendant company failed or at any time ceased to function and 
act as a corporation. All that is asserted is that in some way plaintiff's 
late husband, Barge L. Hartz, attempted to defraud plaintiff and defeat 
her claimed dower right and/or intestate share by the way in which he 
managed his personal estate and, as a principal officer of defendant 
corporation, handled the company's corporate affairs. Such is insuffi- 
cient to state a claim for relief and the Amended Complaint should be 
dismissed. 

2. Even if the Amended Complaint did state a cause of action, 
plaintiff is entitled to summary judgment because there is no genuine 
issue of any material fact. On February 17, 1954, plaintiff and the late 
Barge L. Hartz executed a certain ante-nuptial agreement, a copy of 
which is attached hereto as "Exhibit A", whereby both parties volun- 
tarily and for good consideration relinquished all rights which he or 
she might have in the other's property following their contemplated 
marriage and upon the death of either of them. 


O'DONOGHUE & O'DONOGHUE 


[Filed 12/28/64] 


AFFIDAVIT 


DISTRICT OF COLUMBIA, ss: 


John D. Hartz, being on oath duly sworn, deposes and says that he 
is the Executor of the estate of Barge L. Hartz, deceased, and that 
among the papers belonging to decedent, whose estate he is administer- 
ing, was a document signed by plaintiff and decedent, a copy of which is 
attached marked Exhibit A, the original of which was recorded among 
the Land Records of Montgomery County, Maryland, on August 12, 1955, 
at Liber 2098, Folio 32. 


John D. Hartz 


[Filed 12/28/64] 


AGREEMENT 


THIS AGREEMENT, by and between BARGE LLEWELLYN HARTZ, 
of Hume, Virginia, of the first part, and ANNE R. OFFUTT, of Bethesda, 
Maryland, of the second part, is made in contemplation of marriage, and 
is intended by the parties hereto to bar and prevent the acquisition 
thereby of any right by either in the property or estate of the other, in 
order that the proposed marriage may take place, with the respective 
children, heirs and devisees of the parties being protected from any 
possible claim of the surviving party to said proposed marriage. 

WHEREAS, both of said parties contemplate entering into the mar- 
riage relation with each other, and both are severally possessed of real 
and personal property in his or her own right, and each has a child bya 
former marriage, and it is the desire of the parties hereto that their 
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marriage shall not in any way change their legal rights, or that of their 
respective children and heirs, in the property of each of them, from 
what they are before the marriage: 

NOW, THEREFORE, this agreement witnesseth: 

1. The party of the first part agrees, in case he shall survive the 
party of the second part, that he will make no claim to any part of her 
estate as surviving husband; that in consideration of said marriage, the 
party of the first part waives and relinquishes all right of curtesy, or 
statutory right, to the real estate of which the party of the second part 
may die seized, and all right to her personal estate as surviving husband, 
heir at law, or otherwise. 

2. The party of the second part, in consideration of said marriage, 
agrees, in case she survives the party of the first part, that she will 
make no claim to any part or share of the real or personal estate of 
which the party of the first part dies seized, and said party of the second 
part expressly waives and relinquishes all claims to dower, widow's al- 
lowance, or other right in and to the real and personal estate of which 
the party of the first part may die seized. 

3. It is mutually declared that it is the intention of the parties that 
by virtue of said marriage neither one shall have or acquire any right, 
title or claim in and to the real or personal estate of the other, but that 
the estate of each shall descend to or vest in his or her heirs at law, 
legatees, or devisees, as may be prescribed by his or her last will and 
testament or by the law of the State in force, as though no marriage had 
taken place between them. 

4. It is mutually agreed that, in case either of the parties desires 
to mortgage or sell and convey his or her real or personal estate, each 
one will join in the deed of conveyance or mortgage, as may be neces- 
sary to make the same effectual. 

5. It is further agreed that this agreement is entered into by each 
party with a full knowledge on the part of each as to the extent and prob- 
able value of the estate of the other and of all the rights conferred by 
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law upon each in the estate of the other by virtue of said proposed mar- 
riage, but it is their desire that their respective rights to each other's 
estate shall be determined and fixed by this agreement, which shall be 
binding upon their respective heirs and legal representatives. 

WITNESS our hands and seals this 17th day of February, 1954. 
Witness: 


S/ Patricia M. Apgar S/ Barge Llewellyn Hartz _ (SEAL) 
Patricia M. Apgar Barge Llewellyn Hartz 


S/ Dorothy A. Machotka S/ Anne R. Offutt (SEAL) 
Dorothy A. Machotka Anne R. Offutt 


[Filed 12/28/64] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION 
OF DEFENDANT TO DISMISS AMENDED COMPLAINT 


OR, ALTERNATIVELY, FOR SUMMARY JUDGMENT 


By order of this Court dated November 18, 1964, plaintiff's original 
"Complaint to Establish Widow's Statutory Share of Real Estate and for 
Other Relief" was dismissed upon motion by the defendant for failure to 
state a cla.m upon which relief could be granted. Reduced to its essen- 
tial allegations, the original complaint merely asserted that (a) plaintiff 
is the widow of Barge L. Hartz, deceased; (b) during his lifetime Barge 
L. Hartz owned all of the common stock of defendant Colonial Ice Cream 
Company, and that defendant corporation was the "alter ego" of the said 
Barge L. Hartz; (c) defendant corporation holds title to certain real es- 
tate in the District of Columbia; and (qd) plaintiff is entitled to receive a 
statutory share in the aforementioned real estate. The relief sought by 
that complaint was the same as that which plaintiff's amended complaint 
seeks, i.e., to have the separate legal existence of defendant corporation 
set aside and to have the corporation's real property located in the Dis- 
trict of Columbia charged with her dower and/or other similar statutory 
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interests. Defendant successfully attacked the sufficiency of the original 
complaint on the ground that it failed to indicate in any way either that 
the dealings of Barge L: Hartz with defendant corporation served to de- 

fraud plaintiff of any legally protected interest or that defendant's cor- 

porate form was used - or abused - by the said Barge L. Hartz so as to 

cause an injustice to plaintiff. 

For substantially the same reasons advanced in defendant's motion 
to dismiss the original complaint, and also because plaintiff does not al- 
lege that decedent was seized of or had any other actual interest during 
their marriage in the real property sought to be charged, plaintiff's 
amended complaint likewise fails to state a claim upon which relief 
could be granted. The alleged “fraud” set forth in the amended com- 
plaint relates only to the manner in which decedent managed his per- 
sonal estate and, as a principal officer of defendant corporation, handled 
the company's corporate affairs. But, even as the wife of Barge L. 
Hartz, plaintiff had no legitimate interest in either the personal estate 
of her husband or defendant company's internal management. The lib- 
eral sprinkling of the word “fraud”, or its derivatives, throughout the 
amended complaint serves no proper purpose since the term is used 
only in connection with matters which are irrelevant to the real issues 
in this case. 

In any event, even if plaintiff had made sufficient allegations to set 
forth a claim upon which relief could be granted, defendant corporation 
is entitled to summary judgment herein because plaintiff is estopped to 
claim the relief she seeks. By a certain agreement, dated February 17, 
1954, which recites that it was made in contemplation of their marriage 
to each other, both plaintiff and the decedent - for consideration - re- 
nounced all rights and interests which either might acquire in the estate 
of the other by reason of the marriage. A copy of this agreement is at- 
tached to the instant motion as "Exhibit A”. 
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THE AMENDED COMPLAINT FAILS TO STATE 
A CLAIM UPON WHICH RELIEF COULD BE 
GRANTED AND SHOULD BE DISMISSED 


_ GRANITE) ane eee 


A. Plaintiff Fails to Allege that Barge L. Hartz was Seized 
of or had Any Other Actual Interest During Their Marriage 
In the Real Property Sought to be Charged 

Plaintiff bases her claim for relief on the provisions of D.C. Code 
§§ 18-101 and 18-201a(b) (1961 ed. Supp. I). (Amended Complaint, p. 
7) An examination of these sections, however, reveals that in order for 
the surviving spouse to receive an interest in the lands or real estate of 
the deceased husband or wife, that decedent must have had either seizen 
or some other actual interest during the marriage in the real property 
to be charged. It is almost axiomatic that the rights of the surviving 
spouse in a decedent's property cannot be broader than the estate of the 
deceased spouse in that same property. Cf. Sis v. Boarman, 11 App. 
D.C. 116 (1897). 

Since plaintiff's amended complaint does not assert unequivocally 
that the late Barge L. Hartz during their marriage had an actual interest 
in the realty owned by defendant corporation (compare paragraphs 7 and 
8 of the Amended Complaint with paragraph 11 thereof), it must be pre- 
sumed that defendant corporation acquired title to the real property prior 
to decedent's marriage to plaintiff. Nor does plaintiff allege that Barge 
L. Hartz transferred any interest in said real property to defendant cor- 
poration prior to their marriage in order to defeat her claimed dower 
interest. Consequently, it appears that at no time during the marriage 
did the decedent have an "estate" in the real property of defendant cor- 
poration which could support plaintiff's claim of dower and/or other 
similar statutory interests. Cf., Collins v. Collins, 98 Md. 473, 57 Atl. 
597 (1904); Jenkins v. Rhodes, 106 Va. 564, 56 S.E. 332 (1907); see 2 
Tiffany, Law of Real Property, § 506, p. 370 (Srd ed. 1939). 
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B. Defendant Colonial Ice Cream Company Was a Legal 
Entity Separate and Distinct from Barge L. Hartz 


"The fundamental concept of a corporation is that it is a separate 
entity created under the law to enable a group of persons to limit their 
liability in a joint venture to the extent of their contributions to the capi- 
tal stock”. Beale v. Kappa Alpha Order, 192 Va. 382, , 64 
S.E.2d 789, 796 (1951); see Ballentine, Law of Corporations, § 118 (rev. 
ed. 1946). While the theory of corporate personality is a fiction created 
by the law, it is intended to be acted upon as though it were a fact. 
Klein v. Board of Tax Supervisors, 282 U.S. 19 (1930). That one person 
may own a majority or all of the stock of a corporation does not estab- 
lish per se an identity between that person and the corporation so as to 
make acts by him in his individual name corporate acts. Eichelberger 
v. Arlington Building, Inc., 52 App. D.C. 23, 280 Fed. 997 (1922); In re 
Sun Cab Co., 67 F. Supp. 136 (D-D.C. 1946); Frank v. Frank's, Inc., 9 
N.J. 218, 87 A.2d 724 (1952); Beale v. Kappa Alpha Order, supra. 

This idea of the corporate entity will be recognized by the courts 
for all purposes and will be discarded only when necessary to promote 
justice or to obviate inequitable results. See Ballentine, Law of Corpo- 
porations, § 122 (Rev. ed. 1946). As a practical matter, this means that 
the person seeking to have the court set aside the corporate entity must 
show that such action is necessary in order to prevent the perpetration 
of fraud or other injustice. Callas v. Independent Taxi Owners' Ass'n, 
62 App. D.C. 212, 66 F.2d 192, cert. denied, 290 U.S. 669 (1933); Adams 
v. Clearance Corp., 35 Del. Ch. 459, 121 A.2d 302 (1956). It is not 
enough to refer to the corporation simply as the alter ego of the princi- 
pal stockholder. Fraud on the part of the corporation and its principal 
stockholder must be alleged. Hudson v. Wylie, 242 F.2d 435, 443 (9th 
Cir. 1957); Minifie v. Rowley, 187 Cal. 481, 484, 202 Pac. 673, 676 
(1921); Gledhill v. Fisher & Co., 272 Mich. 353, 357-58, 262 N.W. 371, 
372 (1935); State v. Swift & Co., 187 S.W.2d 127, 133 (Tex. Civ. App. 
1945); Beale v. Kappa Alpha Order, supra, 192 Va. at __, 64 S.E.2d at 
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797-98; R. B. General Trucking, Inc. v. Auto Parts & Serv., Inc., 3 
Wisc. 2d 91, , 87 N.W.2d 863, 867 (1958). 


C. Since Plaintiff Has Not Specified Any Fraud By or 
Directly Involving Defendant Colonial Ice Cream 
Company, There is no Reason to Set Aside Its 
Separate Entity and to Charge its Real Property 
With Plaintiff's Claimed Dower Interests 


For purposes of the instant motion, defendant is of course required 
to admit all allegations set forth in the complaint. However, no specifi- 
cations of fraud or other inequitable conduct by or directly involving de- 
fendant corporation were made which have any bearing on plaintiff's 
claimed rights. 

In attempting to circumvent the holding in Frank v. Frank's, Inc., 
supra, plaintiff has made many generalized allegations with the apparent 
attempt to confuse the issues in this case, but none of these assertions - 
considered either alone or in conjunction with each other - establish her 
theory that after October 1, 1957 the company somehow lost its independ- 
ence and became a mere "trustee" for Barge L. Hartz. That defendant 
corporation ceased manufacturing ice cream after the aforementioned 
date is irrelevant since the corporation obviously has transacted other 
business to the present day. (Amended Complaint, pp. 1, 3) Decedent's 
inter vivos disposition of certain shares of stock of defendant corpora- 
tion which he owned cannot subject the company to any liability. Nor 
does plaintiff have any standing to challenge the transfer of certain funds 
by the corporation to the son of Barge L. Hartz. There are no sugges- 
tions that defendant company was not properly incorporated, that it was 
undercapitalized, that it did not conduct its business in the manner re- 
quired of corporations, or that its corporate existence had been impaired 
in any way. In summary, plaintiff has not alleged any facts to show that 
defendant corporation holds any property which is rightfully hers. 
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Consequently, plaintiff has not set forth any allegations of fact which, 
if proven. would justify this Court in setting aside defendant corporation's 
separate identity and to charge its real property with plaintiff's claimed 
dower interests. 

EVEN IF THE AMENDED COMPLAINT DID STATE A 
CAUSE OF ACTION, DEFENDANT CORPORATION IS 
ENTITLED TO SUMMARY JUDGMENT BECAUSE 


PLAINTIFF IS ESTOPPED TO CLAIM ANY INTEREST 
IN THE ESTATE OF BARGE L. HARTZ 


On February 17, 1954 - three days before their marriage - plaintiff 
and the late Barge L. Hartz executed a certain ante-nuptial agreement 
whereby both parties voluntarily and for good consideration renounced 
all rights. including dower, curtesy and other similar statutory inter- 
ests, which either party might acquire in the estate of the other by rea- 
son of their contemplated marriage. A copy of this agreement, duly 
verified as such by the Executor of the Estate of Barge L. Hartz, is at- 
tached to the instant motion as "Exhibit A" thereto. Consequently, plain- 
tiff is estopped to claim any dower and/or similar statutory interest in 
the estate of her late husband and defendant should be granted summary 
judgment. 


O'DONOGHUE & O'DONOGHUE 


[Filed 12/28/64] 


DEFENDANT'S STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE 


1. On February 17, 1954, plaintiff and Barge L. Hartz executed an 
ante-nuptial agreement, a copy of which is attached to defendant's Mo- 
tion to Dismiss or Alternatively, For Summary Judgment, which agree- 
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ment recited that (a) it was made in contemplation of marriage, and (b) 
each party thereto renounced all rights - including dower, curtesy and 
other similar statutory interests - which he or she might acquire in the 
estate of the other by reason of their contemplated marriage. 
2. Plaintiff and Barge L. Hartz were married on February 20, 1954. 
3. The agreement dated February 17, 1954, has not been rescinded 
or otherwise terminated. 


O'DONOGHUE & O'DONOGHUE 


[Filed 1/21/65] 


PLAINTIFF'S OPPOSITION « 
DEFENDANT'S MOTION TO DISMISS AMENDED COMPLAINT OR, 
ALTERNATIVELY, FOR SUMMARY JUDGMENT 


Oe 


Opposition to Motion to Dismiss 


In her original Complaint in this case, the plaintiff sought to estab- 
lish her right to a statutory share in certain real property located in the 
District of Columbia and titled in the name of the corporate defendant, 
the theory of the Complaint being that the corporate defendant, wholly 
owned by her late husband, was his alter ego. That original complaint 
did not particularize the basis for the claim that the defendant corpora- 
tion was the alter ego of the plaintiff's late husband. 

The defendant moved to dismiss the complaint for the following rea- 
sons, as set forth on pages 1 and 2 of its Points and an ee in sup- 
port of that motion: 

"The allegations of the complaint are legally insufficient, 
however, because they fail to indicate in any way either 


that the activities of the late Barge L. Hartz with respect 
to the defendant corporation perpetrated a fraud or other 
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inequity upon the plaintiff, or that the corporate form was 
used in such a way as to cause an injustice to plaintiff. 
Without such allegation plaintiff cannot obtain the relief 
she seeks.” 


In her opposition to that motion, and during the course of argument 
before Judge Tamm, the plaintiff took the position (1) that any time a 
corporation is the alter ego of a married man, his widow is entitled to 
her statutory share of the corporate real estate; and (2) that under the 
“notice pleading” permitted and, indeed, required by the Federal Rules 
of Civil Procedure, it was sufficient for the plaintiff to allege that the 
corporation was the alter ego of her late husband, and there was no need 
to particularize with respect to this allegation. 

After hearing argument of counsel, Judge Tamm dismissed the 
Complaint with leave to the plaintiff to file an amended complaint. 

Judge Tamm did not give the reasons for granting the Motion to 
Dismiss the original Complaint. Therefore, the plaintiff did not know 
whether the motion was granted because the plaintiff should have partic- 
ularized with respect to her allegation that the corporation was her hus- 
band's alter ego or that the plaintiff must allege fraud as well in order 
to state a cause of action in this area. Of course, if fraud is an essen- 
tial element of any cause of action, it must be pleaded with particularity. 

If Judge Tamm granted the Motion to Dismiss on the ground that 
there was no particularization with respect to the allegation of alter ego, 
certainly the Amended Complaint is free of that defect. In this connec- 
tion, the attention of the Court is especially invited to Paragraph 7 of the 
Amended Complaint. There, with great particularity the plaintiff shows 
how her late husband used the defendant corporation as a device for 
holding title to his farms, personal residence, cattle, personal automo- 
bile, and personal household furnishings, among other things, with the 
result that when he died, as alleged in Paragraph 8, he did not owna 
single item of property, real or personal, except for some obligations 
receivable. 
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The cases in this jurisdiction establish that when the corporate form 
is used for the purpose of perpetrating any illegality, fraud or injustice, 
the corporate veil will be pierced. Callas v. Independent Taxi Owners’ 
Ass'n, 62 App. D.C. 212 (1933). 

Although the question has never been passed upon in this jurisdic- 
tion, there is authority that the use of a corporation as a device for de- 
priving a wife of the interest which she would otherwise acquire upon 
her husband's death in his real property presents a situation where in 
order to prevent fraud and injustice being perpetrated upon her, the cor- 
porate form will be ignored. See Nemeth v. Nemeth, 146 A. 470 (N. J. 
1929); Telis v. Telis, 27 A.2d 249 (N.J. 1942); Frank v. Frank's Inc., 87 
A.2d 724 (N.J. 1952). These cases are but particular applications of one 
of the most salutary and hallowed of common law principles and policies. 
As Bacon expressed it: "The law favoreth three things - life, liberty and 
dower." This has been recognized and applied in this jurisdiction. 

"The protection of the wife and the securing to her of a 
reasonable portion of her husband's estate has ever 
been the policy of the law. No citation of authority is 
necessary to sustain this proposition.” Jordan v. Amer. 


Security & Trust Co., 38 App. D.C. 391 (1912); see also 
Mead v. Phillips, 77 U.S. App. D.C. 265, 370 (1943). 


It is helpful as a preliminary step to the study of the Amended Com- 
plaint to consider a rather clear-cut example. Suppose that a man, about 
to be married and desirous of depriving his wife of any dower right in 
his real property, transfers all of that real property to a corporation 
which he forms for the sole purpose of holding title to his real property. 
When he marries, does his wife have a dower interest (or its statutory 
equivalent) in the real property standing in the name of the corporation? 
If the courts of the District of Columbia do not regard this as a situation 
in which the corporate form is being used for the purpose of perpetrat- 
ing fraud, illegality and injustice, then obviously this plaintiff's claim in 
her Amended Complaint must fall. 
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Suppose that a married man, desirous of acquiring real property 
but also desirous of precluding his wife from acquiring a dower-like in- 
terest in that real property, should form a corporation whose sole pur- 
pose is to hold title to the real property which the husband wishes to 
purchase. If the courts of the District of Columbia will permit the sub- 
version of the widow's rights in such a situation, then again this plain- 
tiff's Amended Complaint should be dismissed because it would not state 
a cause of action. On the other hand, if this Court believes that the cor- 
porate veil would be pierced in the two situations outlined above, then 
the question becomes whether the allegations of the Amended Complaint 
are sufficient to bring the plaintiff's claim within the principles of the 
preceding two examples. 

On the assumption that this Court would pierce the corporate veil 
in both of the situations outlined above, the plaintiff will now demonstrate 
that the allegations in her Amended Complaint, which for purposes of the 
Motion to Dismiss must be considered to be true, entitle her to pierce 
the corporate veil in this case. The Amended Complaint alleges that 
some three and one-half years after her marriage to the decedent, Barge 
L. Hartz, the defendant corporation, of which he was for all practical 
purposes the sole owner, ceased to engage in business. Now, when a 
corporation is no longer engaged in business and does not plan to engage 
in business in'the future, its assets, including real property, would nor- 
mally be distributed to its stockholders. Therefore, the defendant cor- 
poration having ceased to engage in any business, under normal circum- 
stances would have been dissolved, and its real property holdings would 
have passed to its sole stockholder, the plaintiff's husband. The Amended 
Complaint, however, alleges that at this time the plaintiff's husband de- 
cided to continue the corporation in existence as a vehicle for defraud- 
ing the plaintiff of the interest which she would acquire in any real prop- 
erty which he titled in his own name. Therefore, the Amended Complaint 
continues, the decedent ‘’caused the corporation to become his alter ego 
and his trustee, so that any separateness or individuality that might pre- 
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viously have existed between decedent and the defendant corporation 
ceased." The Amended Complaint, therefore, is alleging that the defend- 
ant corporation had no raison d'etre other than to serve as the alter ego 
for her husband's property, and that the motive for so using the corpo- 
ration was to bar his widow from the rights in his real property which 
she would otherwise acquire. 


Here, again, it is useful to use an example. Suppose that her hus- 
band, at the time the defendant corporation ceased to be engaged in busi- 
ness, had formed another corporation called Barge Hartz, Inc., of which 
he was the sole stockholder. Suppose further that he then caused Colo- 
nial Ice Cream Company to transfer all of its assets to this new corpo- 
ration. Suppose finally that this new corporation was his alter ego, and 
that the motive for establishing it was to keep the real property which 
he owned from being titled in his own name with the hope that this would 
bar his widow from her dower-like rights. If the courts ofthe District 
of Columbia would refuse to pierce the corporate veil in the hypotheti- 
cal situation just outlined, then this plaintiff's Amended Complaint should 
be dismissed. On the other hand, if the courts of the District of Colum- 
bia regard dower-like rights as too important to be defeated by such 
shifts, then it would seem that the Amended Complaint must be held to 
state a cause of action. This is true because there is no difference in 
substance between the hypothetical situation just outlined and the actual 
situation alleged, and for purposes of this motion, assumed to be true, 
in the Amended Complaint. In considering this case, this tribunal sits 
as a Court of Equity, and it is elementary that equity looks to substance 
and not to form. What difference would it make whether a husband 
formed a new corporation to take title from another corporation, or 
whether, instead of doing so, he used for this improper purpose an al- 
ready existing corporate shell? 

The defendant relies upon the decision in Frank v. Frank's, Inc., 87 
A.2d 724 (1952) to support his effort to dismiss the Amended Complaint. 
The decision not only does not support his motion, but by way of dictum 


36 


actually supports the cause of action set forth in the Amended Complaint. 
The court in the Frank case was dealing with a record in which the lower 
court, after a trial, found as a fact that the corporation had not been 
formed for the purpose of defrauding the plaintiff of her dower. In the 
case at bar, it is alleged that the only purpose of the decedent in contin- 
uing the defendant corporation in existence was for the purpose of de- 
frauding the plaintiff of her dower. It is diffucult to see how the defend- 
ant can admit for the purposes of his motion that this was the purpose of 
the decedent, and the only purpose, in continuing the defendant corpora- 
tion's existence, and still argue that the Frank case would support a dis- 
missal of this Amended Complaint. 


ition to Motion for Ju ent 


The affidavit which is being filed contemporaneously with these 
pleadings disposes of the Motion for Summary Judgment. That motion 
is predicated upon an antenuptial agreement. The plaintiff in her affi- 
davit details the reasons why that antenuptial agreement is not valid. 
She points out that there was no full disclosure by her husband of her 
assets, and that there was a failure on his part to carry out agreements 
for her welfare both before and after his death, which agreements were 
made contemporaneously with the antenuptial contract. The factual al- 
legations made in the affidavit are taken almost verbatim from the alle- 
gations of the plaintiff's Bill of Complaint filed in the Circuit Court for 
Montgomery County, Maryland. A demurrer has been filed to that Bill 
of Complaint, insofar as it seeks to set aside the antenuptial contract, 
but the sole ground of that demurrer is laches. This represents a con- 
cession by the Maryland colleagues of counsel for the defendant that the 
facts stated in that Bill of Complaint, which are now made a part of the 
affidavit in this case, are sufficient to void the antenuptial contract. The 
Points and Authorities of the defendant in support of the Motion for Sum- 
mary Judgment consist of two sentences, and no authorities at all are 
stated. This is true because at the time the Motion for Summary Judg- 
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ment was prepared the affidavit of the plaintiff was not a part of this 
case. Now that the affidavit is a part of this case, it would seem that it 
is incumbent upon counsel for the defendant either to withdraw the Mo- 
tion for Summary Judgment, or to contend (and support the contention 
with authorities) that the antenuptial contract is valid even though there 
was no disclosure to the plaintiff by her husband of the extent of his as- 
sets, and even though the husband failed to abide by the promises which 
motivated and induced the plaintiff to enter into the antenuptial contract. 


Respectfully submitted, 


HILLAND, MACK & HOGAN 


[Filed, January 21, 1965 | 


PLAINTIFF'S STATEMENT OF DISPUTED MATERIAL FACTS 


1. The plaintiff admits that she and the late Barge L. Hartz exe- 
cuted an agreement, a copy of which is attached to the Defendant's 
Motion to Dismiss or Alternatively, for Summary Judgment, but she 
does not admit that the defendant's Statement of Material Facts is nec- 
essarily a correct summary of that agreement, which must speak for 
itself. 

2. The plaintiff admits that she and the late Barge L. Hartz were 
married on February 20, 1954. 

3. The plaintiff denies the statements in Pargraph 3 of the de- 
fendant's Statement of Material Facts. For the reasons set forth in 
her affidavit, the agreement is not enforceable against her. As the 
defendant well knows, the plaintiff has filed in the Circuit Court for 
Montgomery County, Maryland against the Executor of the Estate of 
the late Barge L. Hartz a Bill of Complaint, in which she seeks, inter 
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alia, to set aside, annul and cancel the agreement dated February 17, 
1954, on the basis of the facts and circumstances set forth in the affi- 
davit filed in the above-entitled case. 


HILLAND, MACK & HOGAN 


[Filed, January 23, 1965] 


AFFIDAVIT 


ANNE RIDGELY HARTZ, being first duly sworn, upon her oath 
deposes and says as follows: 

1. Sometime prior to February 17, 1954, the late Barge L. Hartz, 
who was then unmarried, proposed to the affiant, who was also then 
unmarried, that she enter into the bonds of matrimony with him, and 
as an inducement and consideration therefor promised, among other 
things, that in addition to paying the rent for her aprtment and other 
support and maintenance, including food, during their lifetime, he 
would pay to her during their lifetime the sum of $500.00 per month 
for her sole and separate use and benefit. 

2. As a result of the foregoing promise by the late Barge L. 
Hartz to the affiant, she was induced to propose and enter into the 
agreement dated February 17, 1954, a copy of which has been annexed 
as Exhibit A to the Motion of Defendant to Dismiss Amended Com- 
plaint or, Alternatively, for Summary Judgment, filed in the above 
entitled case. 

3. That in addition to the promise hereinbefore set forth in Para- 
graph 1, the late Barge L. Hartz, at the time of and before the affiant 
signed and acknowledged the agreement hereinbefore referred to in 
Paragraph 2, and as further inducement and consideration therefor, 
represented to the affiant that he wanted to contribute to her security 
and that he would take care of that in his will. 
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4. Pursuant to the promise set forth in Paragraph 1 hereof, the 
late Barge L. Hartz paid to the affiant the sum of $500.00 per month 
for the period of eleven months, beginning March, 1954, and ending 
January, 1955, but notwithstanding his promise and notwithstanding 
the fact that his promise induced and was a substantial and material 
consideration for and the condition upon which the affiant entered into 
the agreement set forth in Paragraph 2 hereof, the late Barge L. Hartz 
thereafter from February, 1955 to the time of his death on July 29, 
1964, failed and refused to pay the sum of $500.00 per month to the 
affiant, or any part thereof, for her sole and separate use and benefit, 
and also failed and refused to pay the rent for her apartment and 
other support and maintenance, including food, to the extent of about 
$16,000.00. 

5. Notwithstanding the representation of the late Barge L. Hartz 
to the affiant at the time of and before the execution and acknowleg- 
ment by her of the agreement hereinbefore set forth in Paragraph 2 
hereof, he failed and neglected to make any provision whatsoever in 
his will for the plaintiff. 

6. The affiant executed and acknowledged the agreement herein- 
before set forth in Paragraph 2 hereof without a fair and reasonable 
consideration and as a result of the facts hereinbefore alleged in 
Paragraphs 4 and 5 hereof, there has been a failure of the considera- 
tion that was represented and promised by the late Barge L. Hartz 
for the said agreement. 

7. Notwithstanding the recitals of Paragraph 5 of the agreement, 
a copy of which is annexed as Exhibit A to the motion describedabove, 
the late Barge L. Hartz did not make a full and complete disclosure to 
the affiant of the nature and extent or value of the property owned by 
him before and at the time the agreement was executed and acknow1- 
edged by the affiant, and at that time the affiant had substantially no 
knowledge of the nature, extent or value of the property owned by the 
late Barge L. Hartz at that time and was without sufficient knowledge 
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or information to know the nature and extent of what she was waiving 
by the terms and provisions of the agreement, and she therefore says 
there was no real or actual waiver by her of her rights and interests 
in the property or estate of Barge L. Hartz, deceased. 

8. Before and at the time the affiant executed and acknowledged 
the agreement hereinbefore described in Paragraph 2 hereof, a con- 
fidential relationship existed between the affiant and the said Barge L. 
Hartz in that they were engagedto be married to each other. 

9. Neither before nor after nor at the time the affiant executed 
and acknowledged the agreement hereinbefore described in Paragraph 
2 hereof, did the affiant receive any money or property from the late 
Barge L. Hartz, or anyone acting for him, in consideration of her exe- 
cution and acknowledgment of the said agreement, except as herein- 
before set forth in Paragraph 4 hereof. 


/s/ Anne Ridgely Hartz 


REPLY MEMORANDUM TO PLAINTIFF'S 
OPPOSITION TO MOTION TO DISMISS OR 
FOR SUMMARY JUDGMENT 


Belatedly, plaintiff recognizes the existence of the antenupital 
agreement, which, of course, is sufficient to defeat her entire claim 
and justify the summary judgment for the defendant. She admits the 
execution of the agreement, but in an affidavit she alleges: 

1. That prior to the execution of the agreement, her future hus- 
band made oral promises concerning her support and provisions in 
his will, and 

2. That Barge L. Hartz did not make a full and complete disclo- 
sure of the extent and value of the property. 


1. Her affidavit is Incompetent to Defeat Defendant's Motion 
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She relies solely on her affidavit in her attempt to defeat the ef- 
fect of the antenupital agreement which she asked her husband to exe- 
cute (see Paragraph 2 of her affidavit) and which was executed with 
all of the formalities of a deed. But Section 14-302 of the District of 
Columbia Code (as amended December 23, 1963) entitled Testimony 
against deceased or incapable person, provides (a) Ina civil action 
against... the... executor, administrator, heir, legatee, devisee, 
assignee or other representative {and she says defendant is decedent's 
"alter ego"’] of a deceased person... ,@ judgment or decree may not 
be rendered in favor of the plaintiff founded on the uncorroborated 
testimony of the plaintiff . . . the deceased . . . person.” 

Except for rearrangement of the language this law has been on the 
books for some time and has been interpreted by our Courts. In Ros- 
inski v. Whiteford, (1950) 87 U.S. App. D.C, 313, at 314, the Court of 
Appeals said: 

"| We think the statute permits a judgment based es- 
sentially on the survivor's testimony if there is other 
evidence from which reasonable men might conclude 
that his testimony is probably true.” 

Here, of course, there is no other testimony. The case is thus 
like Hohnesee v. Vanech, (1960) 161 A.2d 703, where the Municipal 
Court of Appeals, in denying appellant's claim, said: 


"No evidence, other than his own testimony, was 
presented by appellant in support of his claim.” 


It puts this case in the posture of Jameson v. Jameson, (1949) 85 
U.S. App. D.C. 176, where the affidavit that sought to raise an issue of 
fact was held inadequate and the Court said at page 178: 


"Disregarding, then, aS we must, the objectionable 
statements in appellant's affidavit, there remains 
nothing upon which to base the assertion of a genuine 
issue of fact. Had this case proceeded to jury trial, 
there obviously would have been no factual issue sup- 
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ported by competent evidence for the jury's considera- 
tion. It follows irresistibly, though unfortunately for 
appellant, that this case was properly one susceptible 
of disposition by summary judgment." 

Even the affidavit itself is objectionable in that it is merely con- 
clusory and does not state the actual circumstances concerning the 
alleged failure to supply information about decedent's estate. See, 
for example, Engelhard Industries, Inc. v. Research Instrumental 
Corp. (C.A. 2) 324 F.2d 347, cert. denied 377 U.S. 923; Wagoner v. 
Mountain Savings & Loan Association, (C.A. 10 1962) 311 F.2d 403 
and Wilson Jones Co. v. Gilbert Bennett Mfg. Co. 332 F.2d 216. In any 
event the mere failure to give this information is not sufficient to in- 
validate an antenuptial agreement. The necessary factual basis must 
be competently established to make such a disclosure a requisite. 
Pollock v. Jameson, 63 App. D. C. 152 (1934). 

2. Statute of Frauds Requires that Antenuptial eements be in 


Writing. 

Plaintiff seeks to incorporate into the antenuptial agreement vari- 
ous provisions that are not set forth in the written instrument, and 
thereupon claims that the agreement must fail because of the alleged 
non-performance of these alleged promises. But in so doing she over- 
looks at least two applicable principles: The Statute of Frauds and 
the Parol Evidence Rule. 


The applicable portion of the Statute of Frauds as incorporated in 
the District of Columbia Code is found in Title 28, Section 3502, and 
reads in pertinent part as follows: 


"No action shall be brought whereby . . . to charge any 
person upon any agreement made upon consideration 
of marriage . . . unless the agreement upon which such 
action shall be brought, or some memorandum or note 
thereof, shall be in writing, which need not state the 
consideration, and signed by the party to be charged 
therewith or some other person thereunto by him law- 
fully authorized.” 
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See, for example, Schlaadt v. Zimmerman, (C.A. 9, 1953) 206 F. 
2d 782, where an oral promise by the prospective husband to leave all 
of his property to children of his prospective wife was held to be within 
the Statute of Frauds. 

3. Parol Evidence Rule is Applicable to Plaintiff's Claim. 

Even if the agreement involved were not an antenuptial agree- 
ment, plaintiff would not be entitled to vary the terms of the written 
agreement by proof of claimed oral modifications and supplements to 
it. The Parol Evidence Rule has been stated by our Court of Appeals 
in Gibson v. U.S., (1959) 106 U.S. App. D.C. 10, at pages 12-13, as fol- 
lows: 

"In general, where the parties to a contract have re- 
duced their agreement to a writing intended to cover 
the transaction between them, the law deems the writ- 


ing to be the sole memorial of the act, and deprives 
of legal effect all other utterances and understandings 


of the parties. 9 Wigmore, Evidence §2425 (3rd ed. 
1940).” 


Conclusion 


Thus plaintiff fails to show by competent evidence that 'the ante- 
nuptial agreement under seal entered into between herself and her 
late husband was not entirely valid and dispositive of this case. Even 
if her uncorroborated statement were accepted, her claim that there 
was a failure of full disclosure is a mere conclusion and has no evi- 
denciary value. It states no facts as to what her deceased husband 
represented the size and make up of his estate to be as compared with 
what it actually was. Such a mere conclusion is not evidence and does 
not overcome her sworn statement "that this agreement is entered into 
by each party with a full knowledge on the part of each as to the extent 
and probable value of the estate of each other. . ." 

Furthermore, the requirements of the statute of frauds and the 
parol evidence rule prevent any claim that the agreement is not the 
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full agreement between the parties and prevents any attempt on plain- 
tiff's part to incorporate into it so that she can Claim that there was 
failure of consideration. 


O'DONOGHUE & O'DONOGHUE 


{1} PROCEEDINGS 
Friday, February 12, 1965 


Before the HONORABLE GEORGE L. HART, JR., U.S. District 

Judge, at 10:00 a.m. 
** * 
[2] THE DEPUTY CLERK: Hartz versus Colonial Ice Cream. 

THE COURT: Mr. O'Donoghue. 

MR. O'DONOGHUE: Yes, sir. 

THE COURT: As you have probably guessed, I have read this 
file and studied it. There is one problem that worries me tremendous- 
ly, and that is the standing of the plaintiff in this case to sue. 

We have a prenuptial agreement which bars the plaintiff from 
any claim whatever in Mr. Hartz’ estate. Now, if the plaintiff has 
no interest in his [e]state, it seems to me she has no interest to sue. 
She isn't a proper party in this case. 

Now, it's true that she has filed -- and this is addressed, 
gentlemen, to both of you, all three of you -- it is true that she has 
filed a suit in Maryland to set aside the antenuptial agreement, I 
believe on the grounds of fraud and duress and misrepresentation, 
and so on, but until it is set aside, I cannot see that she has any 
standing to sue. 

Now, what is the position in this case? Suppose we went to 
trial today. The Court would have to rule out any evidence, it 
seems to me, on whether or not that antenuptial agreement was 
obtained by fraud and misrepresentation, and whatnot, because they 
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are not the proper parties before the {3} Court here to try that 
case, and I should think the proper parties, at the very minimum, 
would be the executor or administrator, whichever it might be, of 
Mr. Hartz’ estate, plus perhaps -- and this I haven't looked into -- 
the heirs at law, next of kin are the beneficiaries under the will, 
and so on. 

So, if we tried the case today, it seems to me -- Iam just 
thinking out loud -- and the plaintiff proved every allegation con- 
cerning this use of the ice cream company to conceal assets, and 
so on, and there was then offered in evidence this antenuptial 
agreement, that the Court would have no alternative but to direct 
a verdict for the defendant. 

Now, that is what occurs to me. What do you have to say about 
that, Mr. O'Donoghue? 

MR. O'DONOGHUE: Well, I agree that Your Honor would feel 
obliged to do that. 

I think two things may be said in answer to it. First of all, is 
that even if the antenuptial agreement is not considered by the 
‘Court, even if it were not brought into issue as we have indicated 
in the pleadings, we believe this is a case where a motion to dismiss 
should be granted because, aside from the defense, the antenuptial 
agreement, we think it does not state a cause of action, and so the 
Court could decide it on that basis. 

Now, if it were thought necessary to go further, this [4] 
suit has been brought here, has been brought by the widow, asserting 
that she has a dower interest in property of this corporation which 
was largely owned by the decedent. 

Now, it seems to me that when such a suit is brought that we 
have a right by way of defense to show that there was an antenuptial 
agreement. 

Now, whether or not that is binding in another proceeding by way 
of being res judicata, I suppose it is not because there would be 
different parties, but it could well be dispositive of this suit. 


Now, -- 

THE COURT: I don’t altogether follow that. 

MR. O'DONOGHUE: You did not follow that? 

THE COURT: No, Iam not quite following you. 

MR. O'DONOGHUE: Well, I say it may not be res judicata 
because all the parties are not in this suit that are in the other, but -- 

THE COURT: Well, let me say, if this suit were tried here, the 
only thing that would be res judicata about it would be as to whether or 
not this corporation were used to defraud the widow. 

Go ahead. 


MR. O'DONOGHUE: Well, assuming that this plaintiff -- [5] 

THE COURT: Well, I think what I was saying, if we went ahead 
and tried this thing and the only thing that could possibly be res 
judicata would be as between these two parties. 

MR. O'DONOGHUE: Yes. 

THE COURT: As to whether or not the ice cream company was 


used as a -- you could disregard the corporate fiction and it was 
used as 2 means of defrauding the plaintiff out of something that she 
was entitled to. 

MR. O'DONOGHUE: And your theory then, I think, follows that 
if that were determined and then the antenuptial agreement was 
brought in, it would overturn that. 

THE COURT: Yes, because the result would be that in order to 
bring a lawsuit, you have got to have some interest in the subject 
matter of it. You can't, just anybody can't bring a lawsuit. 

MR. O'DONOGHUE: She asserts that she has an interest by way 
of being the widow. 

THE COURT: Yes, but then you counter that by an antenuptial 
agreement which, unless it is set aside, shows conclusively that 
she doesn't have any -- 

MR. O'DONOGHUE: Yes, sir. 
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THE COURT: -- and the proper parties to try that issue are 
not before this Court. 

MR. O'DONOGHUE: Well, I am not sure about that, [6] Your 
Honor. Iam not sure that I go along with you there. I think the 
necessary parties to try that issue are before this Court as far as 
this case is concerned. That is to say, this corporation has a right 
to the advantages, if any, in that antenuptial agreement. She has the 
right, and indeed the duty, to establish here that somehow or other 
the antenuptial agreement is invalid. 

THE COURT: Well, I think I see what you are getting at. You 
are saying that that issue can be tried here, but that if she won on 
it, it would in nowise be binding on the people in Maryland, -- 

MR. O'DONOGHUE: Well, I think that's true. 

THE COURT: - and would have to be retried there. 

MR, O'DONOGHUE: It might have some persuasive force there 
if this Court had gone into the issues involved and reached some 
conclusion, perhaps had written an opinion, but I don't think it would 
be binding as res judicata. 

THE COURT: Well, certainly it wouldn't be binding as res judi- 
cata, that's sure, and it rather seems to me that for this Court to try 


this case in this posture, we'd just be spinning our wheels. 
But go ahead. 


MR. O'DONOGHUE: Well, I will, Your Honor, but to answer that, 
as I say, I think it still behooves her to [7] establish -- if we reach 
that point -- that somehow or other the antenuptial agreement is 
invalid because otherwise that defeats her entire claim here. 

Now, to go ahead and to -- basically, this is a motion to dismiss. 
It's also, as an additional and entirely independent motion, a motion 
for summary judgment. 

Now, as Your Honor knows from reading the file, this is an 
amended complaint because the first complaint was dismissed after 
argument before -- by Judge Tamm. 


48 


THE COURT: Yes. Well, the first complaint didn't say much 
of anything, whereas the present complaint is a bit detailed. 

MR. O'DONOGHUE: Well, I don’t think that's the main objection, 
Your Honor. I think that it seems to me that this second complaint is 
almost, or at least essentially, the same as the original complaint 
except that the word "fraud" or “fraudulently” has been rather 
liberally sprinkled through it, but really no allegations of fact that 
constitute fraud, as is the necessary requirement. 

Now, here is the -- why I say that is this, because essentially 
the allegations are the same. Essentially the allegations are that 
these people were married and that he was the owner at the time, or 
iargely the owner, of most of the stock of a corporation that was 
engaged in the ice cream [8] business in this jurisdiction and else- 
where, and that inthe course of their married life, the corporation 
ceased making ice cream, leased its facilities, continued to own 
real estate which they had owned prior to -- which the corporation 
had prior to their marriage, and which in fact this individual, the 
decedent, never owned in his own right. So that it was always 
corporate property, it always belonged to the corporation. 

What she’s saying in effect is that if a corporation stops being 
actively engaged in business, there then becomes some kind of duty on 
the part of the owners of the corporation to dissolve the corporation 
and that the Court may consider that if there is really no need for 
the corporation to continue in business, that it is in effect dissolved 
and the property of the corporation actually distributed to the indi- 
vidual stockholders. That's what she's saying in effect, that the 
Court should pierce the corporate veil under these circumstances. 

Now, it is alleged that this corporation was fraudulently main- 
tained but there is no allegation and certainly no citation of authority 
to suggest that under these circumstances a corporation should or 
must be dissolved. A man has a perfect right, it would seem, in the 
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absence of any citation of authority, to continue a corporation in 
existence [9] that was in existence prior to their marriage, and which 
corporation owner certain real estate. 

THE COURT: Well, that might be, but what about this allegation 
in Paragraph 7? 

"Having caused the defendant corporation to have 
as its sole reason and purpose for existing the function 
of acting as his alter ego and trustee, the decedent there- 
after used the defendant corporation for the sole purpose 
of holding title for him to all of his real and personal 
property, including his personal automobile, his personal 
household furniture and furnishings, his farm machinery 
and equipment, his, et cetera." 

Now, surely that indicates to me that thereafter he used it for 
purposes other than to hold real estate, that had been a part of it 
when it was a going ice cream company. 

MR. O'DONOGHUE: Of course, there is no suggestion that he 
transferred any assets to the corporation. It's very carefully 
avoided in that. Certainly, there is no suggestion that any real 
property was transferred to the corporation, which is, after all, the 
only thing that we are concerned with in this lawsuit. 

In other words, all it says -- and it's what I have said before, 
that the corporation continued to own the real [10] -estate which it 
had owned prior to the marriage and prior to the leasing of the real 
estate to another corporation which was making ice cream. 

THE COURT: Well, what about the personal household furniture 
and these cows or cattle, I don't know whether they are cows or 
cattle. 

MR, O'DONOGHUE: We are not concerned with that. 

THE COURT: Well, they are. 

MR. O'DONOGHUE: No, but they are really not concerned with 
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it. They put it in, I suppose, to lend color to a situation of this kind, 

but it’s not actually what this Court is concerned with. What they 

ask only is that the real estate in the District of Columbia be impressed 
with a claim of dower. 

Now, there is no suggestion even that -- 

THE COURT: Wait a minute. Let's see what the prayers are. 

MR. O'DONOGHUE: The cows, incidentally, were never in the 
District of Columbia. 

THE COURT No, they were down in Virginia. 

MR. O'DONOGHUE: Yes. 

(There was a short pause.) 

THE COURT: Where is the stock in this company ? 

MR. O'DONOGHUE: Where is the stock in this company? [11] 

THE COURT: Yes. where is the stock, the stock certificates, 
and so on? 

MR. O'DONOGHUE: Where are they? Most of them are held 
by the son of this -- of the decedent, and members of his family. 

THE COURT: Are they all nonresidents ? 

MR. O'DONOGHUE: Yes, they are residents of Maryland. 

THE COURT: Al right. 

MR. O'DONOGHUE: So, it seems to me, Your Honor, to boil 
down to the simple issue whether it can be said to be a duty on the 
part of the person whose corporation, as far as manufacturing pur- 
poses, has become inactive, is in any way required to dissolve the 
corporation. That's what they say. They say it's fraudulent not to. 
They characterize so many things as fraudulent without saying how 
it is fraudulent. Fraudulent means that somehow deceives, deprives, 
and by so doing deprives a person of a right that they otherwise would 
have. 

THE COURT: Why in a situation like this, why wouldn't you go 
after the stock? Wouldn't that be the reasonable thing to do? 
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MR. O'DONOGHUE: Well, the reason she doesn't go after the 
stock is simple. She doesn't have any dower interest [12] in that, 
and I suppose that's transitory; she can't go after it here. 

THE COURT: How about distributed shares? Is there a dif- 
ference in Maryland? 

MR. O'DONOGHUE: Distributed shares of the estate? 

THE COURT: Of the personal estate. 

MR, O'DONOGHUE: It's virtually the same. 

THE COURT: Well, she'd have a right to that. 

MR. O'DONOGHUE: Our statutes are well -- followed each 
other, really. 

Of course, it may be, as we think all along, there was really no 
basis for bringing the suit here, and it perhaps should be dismissed, 
perhaps on the basis Your Honor suggests, but in addition, if you get 
into the allegations of the complaint, what they are saying is a duty 
to dissolve, and if there was such a duty that in fact should be con- 
sidered to be dissolved. 

Now, they cite -- the only thing close are some New tom 
cases that they cite, thatare actually entirely -- support our position. 
Two of them involved situations where a corporation was set up after 
marriage and real property was transferred to it in order to defeat 
the claim of dower. The latest one, however, the Frank case, was 
one where the property was owned by the corporation prior to the 
marriage, [13] just as it is here, and the Court held under those 
circumstances there was no right to pierce the corporate veil, set 
aside the ownership of the real property by the corporation, and to 
hold that it was impressible with rights of dower. So, the only case 
close to this present one is that case which holds fully our way. 

THE COURT: Would you hold it was a different situation if this 
man had actually taken property that he owned at the time of marriage 
in the District of Columbia and transferred it to the corporation for 
the purpose of defeating her rights of dower? 
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MR. O'DONOGHUE: Yes, I think it would be an entirely different 
situation and I think that under those circumstances, if it were done to 
defeat her right of dower in it, the transfer might well be set aside. 

THE COURT: Well, I had sort of gotten the impression from this 
thing that there had been property transferred to the corporation 
after it ceased to do business as an ice cream company. 

MR. O'DONOGHUE: Well, I think this is a rather skillful attempt 
to suggest that, but it is not alleged, because it can't be alleged, it 
would be contrary to -- 

THE COURT: You say it didn't happen? 

MR. O'DONOGHUE: I beg your pardon? [14] 

THE COURT: It did not happen? 

MR. O'DONOGHUE: It did not happen, no, and I think plaintiff's 
counsel will concede that it didn't happen, that this was all owned by 
the corporation long prior to the marriage, not only owned by the 
corporation long prior to the marriage but was never owned by this 
individual at all. It was owned when he first got into the corporation, 
and I think in time he bought out or acquired most of the stock of the 
corporation but he never owned this real estate as such, so it is a 
very different situation. It says -- 

THE COURT: Excuse me. 

(The Court conferred briefly with counsel in another matter.) 

MR. O'DONOGHUE: Merely to say fraud all the time doesn't 
get you anywhere. 

THE COURT: That is a conclusion. 

MR. O'DONOGHUE: That is a conclusion, and there is nothing 
factual to support it. It merely says he didn't do anything. I think 
fraud requires some allegation of an overt act. Surely, there was 
none here. They say there was some kind of an obligation to take 
some positive action of dissolving it or, if he didn't, that the corpora- 
tion becomes his alter ego. 
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They have no authority whatever to support it. It's [15] 
a very interesting theory but it isn't a theory that finds any support 
in the law. The law constantly insists on the right and the distinction 
between the individual and the corporation, the distinction between the 
stockholder and the corporation, indeed of the sole stockholder of the 
corporation and the corporation. There is that continual separate 
entity existing and there is no reason whatever, unless the corporation 
is set up for some purpose of defeating this right or is somehow used 
to defeat the right. Now, it isn't used because nothing was done. 
The property continued on in the corporation. 

Now, there are all sorts of reasons why a corporation should 
not be dissolved even if the person is the sole stockholder. Certainly, 
we all know that the tax consequences and the difficulties of dissolving 
a closely held corporation and the problems of taxation of the distri- 
bution as dividends and ordinary income, and all that sort of thing. 
Actually, of course, the property was leaded, the money was coming 
in to the corporation on the basis -- for these rents, and continued 
on that way. There as -- many a corporation exists to hold land 
and to rent it. There is no necessity to dissolve it under those cir- 
cumstances. 

THE COURT: What did this corporation do after it quit the 
ice cream business ? 

MR. O'DONOGHUE: Well, what it did was, it owned the [16] 
property here where the ice cream plant had been located and it 
leased that property to a -- I don't remember that, but an ice cream 
manufacturer, a national organization, I think, of some kind, which 
continued to manufacture ice cream in the plant, and they leased all 
the facilities, the land and the manufacturing equipment, and'so 
forth, and paid rent for that. They hada farm down in Virginia 
where they had raised the -- it was originally planned, I don't know 
how successfully it worked that way, it raised cattle to supply the 
milk and cream for the ice cream business. The corporation con- 
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tinued to hold that after, after it leased the facilities and instead of 
trying to raise milk cows, it raised beef cattle instead, and that was 
done -- carried on by the corporation for the -- 

THE COURT: Now, had this been owned prior to marriage? 

MR. O'DONOGHUE: Oh, yes. 

THE COURT: By the corporation? 

MR. O'DONOGHUE: Everything had; all of it had. Of course, 
they say, well, the corporation supplied him with a car, and so forth, 
and that was in effect his personal car. They make allegations of 
that kind but they seem to say that the corporation should have been 
dissolved and, if it should have been, the Court should consider that 
it was in fact dissolved, and that this real property then became his 
own personal [17] property, that she had a dower right in. 

Now, of course, the statute in this jurisdiction suggest that 
the only property in which the person, the decedent, had seisin at 
some time is impressinle with a dower interest, and clearly this 
does not meet that qualification because he was never seised of it. 

Now, additionally, as Your Honor knows, I have made a motion 
for summary judgment here as well as a motion to dismiss. 
Apparently due to the duly executed antenuptial agreement which is 
set forth by lawyers and drawn up, and even says, incidentally, in 
her affidavit, that it was -- that she proposed the antenuptial 
agreement, that she was induced to propose it. I don't know how, 
but, in any event, she proposed it rather than he coming along and 
saying, "Sign this antenuptial agreement." 

Now, in reply to that affidavit, I have written a little memorandum 
that I would like Your Honor to consider at this time. To show that 
that affidavit is -- in no way defeats this affidavit filed by me in 
which the antenuptial agreement is supplied. 

Now, first of all, this is an uncorroborated -- 

THE COURT: Well, what in the name of heaven have we got to 
do with S & W Enterprises versus General Electric? 
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MR. O'DONOGHUE: Oh, that's the wrong one, Your 8) Honor, 
I'm sorry. 

THE COURT: I couldn't quite figure how that worked. 

MR. O'DONOGHUE: It doesn't work; I'm sorry. 

Did I give you the wrong one, too? 

MR. HOGAN: No, I've got that, but I just don't think it's proper 
to serve me in the middle of your argument with your pleading. I 
object to that. 

MR. O'DONOGHUE: This isn't a pleading. 

MR. HOGAN: Well, with anything; I don't think it's proper for 
him to serve me in the middle of his argument. How in the name of 
heaven can I be expected to reply to that? 

THE COURT: I don't know, but, of course, it is difficult for 
me to read it, but I can use all the help I can get. So we will take it. 

MR. O'DONOGHUE: This is a memorandum, Your Honor, dis- 
cussing the question of the validity of the affidavit which the plaintiff 
has filed and which I daresay plaintiff is, and should be, ready to 
support and justify it. 

The District of Columbia Code makes uncorroborated testimony 
by a person having a claim against the administrator's represent- 
atives, and so forth -- and surely she claims this is a representative 
here -- of a deceased person, testifying without corroboration. 
There's no corroboration whatsoever of this affidavit. [19] 

THE COURT: Well, I reckon the time for the corroboration 
would be at the trial. 

MR. O'DONOGHUE: No, I don't think so, Your Honor. This is 
in opposition to a motion for summary judgment. 

The Court has said, the Court of Appeals has said in the case 
of Jameson versus Jameson -- I think this is very applicable -- that 
the quality that is necessary for an affidavit to defeat a motion for 
summary judgment, said "Disregarding, then, as we must, the 
objectionable statement" -- and I think you must disregard this -- 
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"there remains nothing upon which to base the assertion of a genuine 
issue of fact. Had this case proceeded to jury trial, there obviously 
would have been no factual issues supported by competent evidence 
for the jury's consideration. It follows irresistibly, though, unfor- 
tunately for appellant, that this case was properly one susceptible to 
disposition by summary judgment.” 

THE COURT: Well, I don't altogether follow that. 

MR. O'DONOGHUE: You don't? 

THE COURT: Summary judgment doesn't consider all of the 
evidence in the case, -- 

MR. O'DONOGHUE: No. 

THE COURT: -- and I don't know whether they have any cor- 
roboration under Rosinsky v. Whiteford, which was my case, by the 
way, or not, and I don’t think they would be [20] called upon to file 
affidavits in summary judgment that they did have such corrobo- 
ration. 

MR. O'DONOGHUE: Well, I think, Your Honor, that when a 
motion for summary judgment is made and something is brought up 
which would be a complete defense, that affidavits sufficient to over- 
come that are required, and if the affidavit itself is not sufficient, then 
the resistance to the motion for summary judgment should fail. 

Now, actually, of course, it merely states conclusions, and again 
is defective in that regard. It merely says that there was a failure 
of full disclosure of the assets of the decedent. It doesn't say what 
constituted the disclosure, what were the facts as to what the disclo- 
sure would have revealed, how much discrepancy there might have 
been between the two -- nothing of that kind; there's merely the bald 
conclusion that there was no full disclosure. 

Now, case after case holds that a mere conclusion in an affidavit 
in opposition to a motion for summary judgment is insufficient. 

It may be well that if they. set out the facts, they would seem so 
insubstantial as to not require the Court's time to consider them, and 
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therefore unless they -- and when they don't do it at all, the Court 
should disregard the affidavit. [21] 

Now, further in the affidavit, the plaintiff suggests that there were 
other considerations, other agreements, agreement as to support, 
and agreement as to disposition by will of the decedent's property. 

Again, the statute of frauds, as enacted in this jurisdiction, 
provides that antenuptial agreements must be in writing and that 
there cannot be added features to the antenuptial agreement that are 
not in writing because the clear fact that anybody after one individual 
is dead can easily come along and say there are a lot of other things 
agreed to as well that were not done, and therefore there has been a 
failure of consideration. ; 

They have disregarded this, this statute of frauds entirely. 
Furthermore, the parole evidence rule, which is surely recognized 
in this jurisdiction, as is stated by our Court of Appeals in cases 
cited here, says that you can't vary the terms of an apparently com- 
plete document by saying that there were a lot of alternative terms in 
it that change the significance of it; and that's what they attempt to 
say in the affidavit filed by Mr. Hartz. 

So that even on the summary judgment basis, this -- nothing 
sufficient has been filed to defeat the antenuptial agreement which was 
entered into between these parties, but basically, to come back to the 
original aspect of the motion [22] to dismiss, there's nothing 
really stated here that states a claim upon which relief can be granted. 
The mere allegations of fraud and fraudulent are not sufficient. The 
fact of the matter is that the man owned a corporation or was the 
largest stockholder of the corporation that existed prior to their 
marriage, that the corporation was and always has been, as far as 
these parties are concerned, the sole owner of the real estate in 
which -- on which she seeks to impress a dower interest, and under 
those circumstances it does not state a claim and should be dismissed. 

THE COURT: All right. We will take this Elmer Cook matter. 
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(The Court heard brief proceedings in another cause of 
action, after which the following proceedings we[re] had in the afore- 
captioned cause:) = 
MR. HOGAN: If it please the Court, my name is James Hogan, 

and I represent the plaintiff in this case. 

If I may deal first of all with the point that Your Honor raised, 
and that is the question of whether this action in the District of 
Columbia is not premature in view of the fact that there is an ante- 
nuptial contract which has not yet been voided. 

Our position is this: that the antenuptial contract can be set up 
as an affirmative defense to this lawsuit. It [23] would be done 
in their answer as required by the Federal Rules and, indeed, if it 
is not set up in their answer as an affirmative defense, they would 
not be permitted to plead it. We take this position because an ante- 
nuptial contract is really something in the nature of a waiver or 
release, and that's really what they’re pleading when they set up the 
antenuptial contract. They're pleading that this woman has waived 
or released her rights in her husband's estate. 

Now, the question, then -- I think this brings us to an immediate 
comparison: In a situation where a person has signed a release of 
a personal injury claim, and ina situation where he takes the position 
that that release was obtained from him by fraudulent misrepresent- 
ations, is he required, before he may file suit on the personal injury 
claim, to first sue to set aside the release on the ground of fraud? 

THE COURT: No. 

MR. HOGAN: The cases in the District of Columbia make it 
clear that he is not, and I submit that that is the same situation here, 
that this is an affirmative defense and that it is not necessary as a 
prerequisite to set aside the antenuptial contract. 

Now, if they interpose, as, of course they will, the antenuptial 
contract as an affirmative defense in their answer, then it will become 
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an issue before this Court and [24] there are any number of ways that 
the Court might then want to proceed in view of that situation. It might 
want to try that issue first. Or it might want to hold this entire case 

in abeyance while the issue was tried in Maryland. 

Of course, I assume we all agree that the mere fact that this woman 
is pursuing litigation in two different States, which may involve many 
of the same issues, does not abate either action. I think that -- 

THE COURT: Well, I guess the answer to the thing, Mr. Hogan, 
is this: 

That, of course, it would be an affirmative defense, and once they 
have introduced the agreement in evidence, I suppose they could stop. 
They don't have to go any further than that. 

Then it would be up to you, I assume, to show that it was void 
or invalid because of some reason or other, and whatever the decision, 
I reckon your answer to it is that it wouldn't be res judicata on 
anybody else. 


Therefore, for the purpose of this case, this Court could 
probably hear it. I guess that is right. 

MR. HOGAN: No; I might make one comment about this lawsuit, 
Your Honor. : 


This is not an effort, of course, to vex her. There is land in 
the District of Columbia in which she is claiming [25] a dower 
interest and that land is titled in the name of Colonial Ice Cream 
Company. 

The pendency of this lawsuit protects any bona fide purchaser, 
protects her against any bona fide purchaser taking title to that land. 
Without the lawsuit, we might have a serious problem with respect 
to -- they might just moot out the whole thing by a conveyance of 
this land, and that's why a similar lawsuit has been filed in the 
State of Virginia, in order to prevent the passage of title to the -- 

THE COURT: Now let me ask you this: Was this land trans- 
ferred to the ice cream company after marriage? 
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MR. HOGAN: No Your Honor, it was not. That is my under- 
standing. 

THE COURT: Well, bless my soul. 

Well, I can see that if he had had land in his own name which he 
transferred to the ice cream company after marriage in order to 
defraud his wife and defeat her dower interest, why, you'd have a 
right to complain, but tell me why you have a right to complain on land 
that was owned by the ice cream company when they were married. 

MR. HOGAN: Because, to take the examples that I used in my 
brief -- and , if I may, before I do that, comment on what I consider 
to be the key factual allegation which I think Mr. O'Donoghue is 
fighting in this case: I don't think [26] that he is willing to concede 
the truth, as I think he must on this motion of this allegation, that 
on or about October 1, 1957 after the decedent's marriage to the 
plaintiff, the defendant corporation ceased to be engaged in the 
business for which it had been formed, namely, the production and 
sale of ice cream, or in any other business. At or about such time the 
decedent determined to use the corporation as a device for defrauding 
the plaintiff of the interests which he would otherwise acquire should 
she survive him in his real and personal estate. 

THE COURT: Well, doesn't the record show that he rented the 
property and that they raised Black Angus cattle? That's a business. 
MR. HOGAN: Well, the record doesn't show that they rented 
the property. As a2 matter of fact, all they did -- as a matter of fact, 

they sold the ice cream plant facilities and the good will of the 
business, and contimed to hold title to the real estate only. Of 
course, Iam going beyond the record when I say that’s what happened. 

Now, if she is able to establish that -- suppose he did this: that 
when the corporation went out of business, obviously if he dissolved 
the corporation and took title to its assets in his own name as a 
stockholder, she would then have acquired a dower interest. [27] 

THE COURT: Yes. 
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MR. HOGAN: Now, if, I submit, that he would not be able to 
prevent that from happening had he dissolved the corporation or, 
instead of dissolving the corporation, had he caused that corporation 
to sell its assets to another corporation which he then formed. I 
gave the example of Barge L. Hartz, Incorporated -- for the sole 
purpose of taking title to those assets. I don't think you can defeat 
dower that easily. 

THE COURT: No, I don't think you can, either. 

MR. HOGAN: Now, the question then is, if we are able to estab- 
lish, instead of doing that second thing that I pointed out, he said, well, 
why do that? I'll just continue this corporation in existence, and 
the sole purpose of it will be to defeat my wife's dower. I submit that 
you can't defeat dower that way. It's a much more difficult case 
factually to establish. I thank that his plan, it's clear that this man 
was -- this was probably the most dower-conscious man in the 
Washington metropolitan area. The reason that none of the stock was 


owned is that he conveyed it during his last illness to his son. 
THE COURT: Why don't you set it aside? 
MR, HOGAN: Well, that is another problem. If it's personal 
property, I have some problem whether we can set it aside in 
Maryland. [28] 


So my point is that if we are able to establish -- and obviously, 
it's going to have to be done by circumstantial evidence -- all fraud 
cases are established by circumstantial evidence, you can't cut open 
a man's mind and decide what he was trying to do, but I think even in 
the complaint we have suggested that there was plenty of indication 
that there was this fraudulent scheme on his part and that this corpo- 
ration was in fact his alter ego. This is not a simple case of alter 
ego, and I think that's all that Mr. O'Donoghue is really saying. He 
is saying that he doesn't think we can prove it, and, of course, that's 
not an appropriate argument on a motion to dismiss. 

THE COURT: What you are saying is that when this corporation 
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ceased its original purpose, that it then became the duty of the chief 
stockholder to dissolve it. 

MR. HOGAN: Not necessarily. We are saying that at that time, 
as 2 matter of fact, this man then, himself, did decide that the only 
reason he would not dissolve it was to use itas a device for defeating 
his wife's fraud. 

Supposing that I could come in -- 

THE COURT: Defeating his wife's fraud? Iam sure you don't 
mean that. 

MR. HOGAN: Defeating his wife's dower. 

Let me say this: Suppose that I could come in with a [29] 
letter which he had written on October 1st, 1957, in which he said: 

"My corporation has completed its business. I have 
thought about dissolving it but I don't think I will because 
as sure as I dissolve it I will be taking title to real 
property in my own name and I don’t want to do that 
because then my wife may get a possible dower interest 
in that property, and therefore I'm going to continue 
this corporation in existence in order to defeat her 
dower interest.” 

Now, I submit that if I had such a letter -- and, unfortunately, 

I don't -- I would have a -- that this would be a situation where 
the Court would move in and would not prevent dower to be defeated 
in this fashion. 

Now, this is the case that we have alleged. Now, whether we 
can prove it is another question that is not before the Court today, 
but this is the case that we have alleged, and I think that they have to 
be -- Mr. O'Donoghue has to say that even if the decedent did deter- 
mine to use the corporation as a device for preventing the plaintiff 
from acquiring the interest that she would otherwise get, that is all 
right. There is nothing that can be done about it. Asa matter of 
fact, this man, Mr. Hartz, who evidently had studied the question 
very carefully, has hit upon the way to defeat dower. [30] 
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And I submit that he cannot do it. He can't do it in any one -- 
in any way, as the result of using this corporate device. If we can 
establish that his only reason for continuing that corporation in 
existence was to defeat his wife's dower interest -- 

THE COURT: He wasn't even the sole stockholder, was he? 

MR. HOGAN: Yes, he was, Your Honor. 

THE COURT: Well, it hasn't been so alleged, as I remember. 
It said he owned substantially all of the stock. 

MR. HOGAN: Well, I think there was a share outstanding -- well, 
again, we're going beyond the record. 

THE COURT: I don't think we are going beyond the record; 

I think you said, you allege that he owned substantially all the stock. 

MR. HOGAN: We allege that he owned all or substantially all. 

I might say that in the cases, or the New Jersey cases, which 
seem to be the jurisdiction that has most considered the question of 
whether the corporate device can be used to frustrate dower, those 


were the cases in which the decedents did not own all of the stock, 


either. There were individual scattered shares outstanding, and 
that did not prevent the Court from taking their position. [31] 

THE COURT: They were corporations that were formed prior 
to the marriage? : 

MR. HOGAN: They were corporations that were formed prior 
to the marriage. I believe in one situation it was formed after the 
marriage. 

THE COURT: Well, that makes a lot of difference. 

MR. HOGAN: I think it makes it a lot clearer and a lot easier 
to establish, but I don't think it changes the legal principle, and that 
is the question of whether a man can use a corporation solely for 
the purpose of defrauding his wife of her dower interest; and I submit 
that he can't. This man really was owning real estate in 1957 when 
he went out of the ice cream business. He was owning real estate and, 
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in effect, that corporation became Barge L. Hartz, Incorporated, and 
I think if we can establish that the reason for that was actually -- we 
took the position of -- before Judge Tamm, which I do not think was 
improper, I take the position that any time it's the alter ego, any 

time it's the alter ego, she can move in and establish a dower interest. 

THE COURT: What is the alter ego? I have known corporations, 
or there have been corporations in this country, where it owned a 
billion dollars worth of property and had one hundred or two hundred 
thousand stockholders, that people have alleged that the President, 
that it was the alter ego of [32] the President, -- 

MR. HOGAN: Well, they were wrong. 

THE COURT: -- because he controlled it so completely. I 
don't get this alter ego business altogether. 

MR. HOGAN: Well, if I set -- 

THE COURT: If it is him, that I understand. 

MR. HOGAN: If I set up James E. Hogan, Incorporated today and 
from now on took all real property from the name of that corporation, 
I don't think it would have any effect on my wife's dower interest, 
and I don’t think this fellow has -- Mr. Hartz just used a little more, 
was a little more clever about it, I think, but I think that at this stage, 
we start to fight the allegations of the complaint because I think Mr. 
O'Donoghue is not really conceding that in 1957 the decedent deter- 
mined to use the corporation as a device for defrauding his wife of 
her dower interest. I don’t think he's conceding that; he's fighting 
it. 


Now, on the point that Your Honor had raised, I went into the 
defense of the complaint. Before I had quite finished, I wasn't sure 
Your Honor was satisfied with the point with respect to standing. 

THE COURT: Iam satisfied with the point I raised. 

MR. HOGAN: Very well. 

If I might just check my notes for one second, Your [33] Honor. 

THE COURT: I must say, however, I think that if this case 
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should stay in this Court, that I would order all proceedings held in 
abeyance until the matter was decided in Maryland. 

MR. HOGAN: I don't think that would be an improper thing to 
do, at all. I think that would be an excellent idea because I think the 
matter ought to be resolved but, on the other hand, the matter in 
Maryland can become moot, can become a waste of time if this case 
is dismissed in the District of Columbia with that corporation owning 
the land this woman is claiming. Anybody could buy that land from 
the corporation and we'd then have a real hassle on our hands as to 
whether they had actual notice, but with this lawsuit pending we do not 

have that problem. 

The docket in Maryland, and indeed the nonjury docket in this 
court, is very fast and there's no reason for any great delay in 
resolving this case. 

THE COURT: The nonjury docket in this Court has suddenly 
slowed down. 

MR. HOGAN: Oh; well, you can get to trial very quickly in 
Montgomery County, where this case is pending; especially in an 
equity case. Indeed, in any case. And I believe that there is no long 
delay and there is no tying up [34] of the corporation for any long 
period of time, nor is there any indication that they contemplate sel- 
ling the land and that any inconvenience will result. 

So I think this case states a cause of action. It may be a cause 
of action that will never be litigated here because, certainly, if the 
lawsuit, if the antenuptial contract is not set aside in Maryland, if 
that Court reaches the question first and this woman loses, then 
this case may be vulnerable, probably will be vulnerable, to a motion 
for summary judgment based upon that development. 

But in the meantime, I don't think it is. 

MR. O'DONOGHUE: I may say on that last point, Your Honor, 
Iam advised, because I was out in Maryland consulting with the 
attorney that represents the defendants there, and found that it would 
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take approximately a year for the case to reach trial, and I suppose 
it's that long here. 

What this plaintiff is doing is enjoining the defendants from 
selling the property without putting up any bond whatever. It's a 
very cheap method of doing it. So that, therefore, I think the Court 
should very carefully consider whether or not the complaint states 
a cause of action. 

THE COURT: Well, did you all have any intention of selling 
this property ? 

MR. O'DONOGHUE: Yes; certainly, there is some possibility [35] 
of it and there was certainly an intention, although it's not involved 
here, it's the same situation in Virginia, a very real intention of 
selling that. 

THE COURT: Well, of course, I've got nothing to do with 
Virginia. 

MR. O'DONOGHUE: I know you don't, but the corporation should 
not have its property tied up in this way without a bond, but if the 
complaint doesn't state a cause of action, as indeed it does not, the 
plaintiffs have cited no single case in any jurisdiction in this country 
or anywhere else that suggests that this is a cause of action. 

THE COURT: Well, frankly, I really do have difficulty with 
this case. 

Now, I must say, Mr. Hogan, that in reading your amended 
complaint I got the idea that after this ice cream company quit 
doing business as an ice cream company, that Hartz transferred 
real estate to it which he had owned individually. Now, maybe I 
wasn't justified in getting that conclusion, but I did. 

But now, on the representation _- I take it that the only relief 
you really seek has to do with this real estate; this business of 
household furniture and automobile, you are not concerned with. 

MR. HOGAN: No, Your Honor; they have just -- they [36] just 
go to establish the fact of alter ego. That is evidence. That is not 
the relief. 
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THE COURT: Now, I just frankly don't see how you have a 
cause here on property that was owned by the ice cream company 
prior to the marriage. That gets difficult. 

MR. O'DONOGHUE: Actually, of course, Your Honor, it comes 
right back, despite the embellishments of the amended complaint, to 
the original complaint which Judge Tamm dismissed, and which I 
think may be considered, since that is the issue, since that issue was 
decided there, is in effect the law of the case. I don't think the embel- 
lishment, and I think Your Honor and plaintiff's counsel recognize 
it, don't change the situation at all. There again, it was just the claim 
that the corporation continued to own the real estate although it could 
have been dissolved. 

THE COURT: Well, -- 

MR. HOGAN: If I may make one observation: It's not just the 
claim that it continued to own the corporation, though it could have 
been dissolved. It is a claim that this man -- this is a factual claim -- 
decided to continue the corporation in existence only for the purpose 
of preventing his wife from acquiring dower interest in the property. 

Now, that is a factual statement which Mr. O'Donoghue must 
assume to be true. [37] 

Did Mr. Hartz make that determination or not? Mr. O'Donoghue 
obviously believes he did not make that determination and that we 
will not be able to establish that he did. 

MR. O'DONOGHUE: I don't understand the purpose of this speech 
at this moment. I was making my rebuttal argument. 

THE COURT: Wait a minute; wait a minute. 

Have you got anything else to say? Do you have anything else to 
say ? 

MR, O'DONOGHUE: No, Your Honor. 

THE COURT: Do you have anything else to say? 

MR. HOGAN: No, Your Honor. 
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THE COURT: Well, gentlemen, with the understanding that I now 
have that the only matter involved in this suit in the District of 
Columbia is real estate which was owned by the defendant corporation 
long prior to the marriage of the parties herein, I am of the opinion 
that the amended complaint does not state a cause of action, and I 
don’t see how it could be amended to state a cause of action; and I will 
therefore dismiss the complaint with prejudice so that you can immedi- 
ately take it to the Court of Appeals. 


[Filed, February 18, 1965] 


ORDER 


This cause having come on for hearing on defendant's Motion to 
Dismiss Amended Complaint or in the alternative, for Summary Judg- 
ment, and the Court having considered the pleadings, memoranda of 
points and authorities and affidavits, and having heard oral argument 
thereon, and it appearing to the Court that the amended complaint fails 
to state a claim upon which relief can be granted, and it further ap- 
pearing to the Court that no amendment to the amended complaint may 
be made to state a claim, it is by the Court this 18th day of February, 
1965, 

ORDERED that the amended complaint be and the same is hereby 
dismissed with prejudice. 


/s/ George L. Hart 
Judge 


[Filed, March 8, 1965] 
NOTICE OF APPEAL 


Notice is hereby given this 8th day of March, 1965, that the plain- 
tiff, Anne Ridgely Hartz, through her attorneys, Hilland, Mack & 
Hogan, hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the order of this Court entered on 
November 18, 1964, dismissing the Complaint; and from the order of 
this Court entered February 18th, 1965, dismissing the Amended Com- 
plaint herein. 
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QUESTIONS PRESENTED 


1. Whether a widow may claim dower or its statutory equivalent in 
real property titled in the name of a corporation acting as a trustee for 
her late husband. 


2. Whether a widow may claim dower or its statutory equivalent in 
real property titled in the name of her late husband's corporate alter 
ego. 


3. Whether a widow may claim dower or its statutory equivalent in 
real property titled in the name of her late husband's corporate alter 
ego for the sole purpose of defeating her widow’s rights in his estate. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 


ARGUMENT: 


I. Where a Corporation Holds Title to Real Property as a 
Trustee for a Married Man, a Widow Is Entitled to 
Dower Therein 


A Widow Has a Dower Right in Realty Titled in Her Hus- | 
band's Corporate Alter Ego, Especially if His Sole Pur- | 
pose in So Doing Is To Defeat Her Rights in his Estate 
After His Death. ................. s 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,305 


ANNE RIDGELY HARTZ, 


COLONIAL ICE CREAM COMPANY, 
Appellee. 


Appeal From a Judgment of the 
United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States District Court 
for the District of Columbia dismissing the appellant's Amended Com- 
plaint without leave to amend. This Court has jurisdiction by virtue of 
28 U.S.C. § 1291. 


STATEMENT OF THE CASE 


(Since this is an appeal from the action of the lower court in grant- 
ing the appellee's motion to dismiss the appellant's Amended Complaint, 
which motion was in the nature of a demurrer, all of the factual allega- 
tions in the Amended Complaint must, for purposes of evaluating the 
validity of the lower court's action, be taken to be established. There- 
fore, the following Statement of the Case is, as it necessarily must be, 
based entirely upon the factual allegations set forth in the appellant's 
Amended Complaint.) 


For a considerable period of time prior to his marriage to the ap- 
pellant, the late Barge L. Hartz was the owner of substantially all of the 
issued and outstanding common stock of the appellee, Colonial Ice Cream 
Company. (J.-A. 17) This corporation was at that time engaged in the 
production and sale of ice cream, and it held title to the land in Square 
693 on which its ice cream plant was situated. (J.A. 18) It also held 


title to rental houses in the same square, as well as to an 1100 acre 
farm in Virginia, on which was located Mr. Hartz' personal residence. 
(J.A. 17-18) 


On February 20, 1954, Barge L. Hartz and the appellant were law- 
fully married in Montgomery County, Maryland. (J.A. 16) This mar- 
riage continued for over ten years until his death on July 29, 1964. 
(J.A. 16) About three and one-half years after his marriage to the ap- 
pellant, the appellee corporation ceased to be engaged in the business 
for which it had been formed, namely, the production and sale of ice 
cream. (J.A. 17) Thereafter, the appellee corporation was engaged in 
no other business of any kind. (J.A. 17) However, Mr. Hartz deter- 
mined to keep the corporation in existence, notwithstanding the fact that 
it was engaged in no business of any kind. (J.-A. 17) The only purpose 
that Mr. Hartz had for continuing the corporation in existence was to 
use it as a device for holding title to all of his real and personal prop- 
erty, so that the appellant would acquire no rights therein should she 
survive him. (J.A. 17) 


From October 1, 1957 until the time of his death, all property of 
any kind or description belonging to Barge L. Hartz was titled in the 
name of this corporate shell. (J.A. 17-18) This included the personal 
residence of him and his wife in Virginia, his personal automobile, the 
furnishings in his home, his farm machinery, a herd of cattle pastured 
in Virginia, as well as all of the real property mentioned above which 
had been titled originally in the name of the appellee corporation. (J.A. 
17-18) So completely had Mr. Hartz merged his identity with that of the 
appellee corporation that although he was at all times during his mar- 
riage to the plaintiff a person of great wealth, at the time of his death he 
had no real property titled in his name, and the only personal property 
consisted of some $12,000 in obligations receivable. (J.A. 18) 


Just prior to his death, and in contemplation thereof, Mr. Hartz, in 
order to carry out his purpose of preventing the appellant from receiv- 
ing any portion of his estate, transferred his stock in the appellee cor- 
poration, which was the only asset in his name, without consideration to 
his son by a previous marriage, and other members of that son's family. 
(J.A. 19) In his will, executed March 20, 1964, the decedent made no 
provision of any kind or nature for his widow. (J.A. 19) 


In her Amended Complaint the appellant asserts two theories in con- 
nection withthe relationship between the appellee corporation and her 
husband. (J.A. 6) One theory is that the corporation was holding the 
real property as a trustee for the appellant's husband, and that her hus- 
band was, therefore, the true and beneficial owner of that property. 
(J.A. 20) The other theory is that the corporation was her husband's al- 
ter ego, and that it was so constituted as his alter ego for the purpose of 
preventing her from obtaining the rights which she would otherwise ac- 
quire as his widow in the event she should survive him. (J.-A. 21) 


She asked the court below to declare the appellee corporation the 
trustee and/or alter ego of her late husband, and to decree that she, as 
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his surviving spouse, was entitled to rights created by Sections 18-101 
and 18-201a(b) of the District of Columbia Code (1964 Supplement).! 


STATUTES INVOLVED 


Section 18-101 of the District of Columbia Code (1961 Edition - 
Supp. IV) provides in pertinent part: 


"On the death of any person seized of or entitled to an 
interest in an estate in lands, tenements, or heredita- 
ments in the District of Columbia, and intestate thereof, 
the same shall descend in fee simple to such person's 
surviving spouse, if any, and kindred . . .; and such 
surviving spouse and kindred shall take as tenants in 
common in the same proportions as are or shall be 
fixed by such laws relating to personal property. Sub- 
ject to the right of dower, such real property shall be 
liable, in the event of insufficiency of the personal 
property, for the payment of the intestate'’s funeral 
expenses, debts, costs of administration, and estate, 
inheritance, and succession taxes in the same man- 
ner and to the same extent as the personal property 
of such intestate... -” 


Section 18-201a of the District of Columbia Code (1961 Edition - 
Supp. IV) provides in pertinent part: 

"Every husband and wife shall acquire by virtue of the 
marriage a right of dower which shall be an inchoate 
estate for life in one-third of the real property owned 
by the other spouse at any time during the marriage, 
whether by legal or equitable title, and whether held 
by either spouse at the time of his or her death or not, 
and such estate, which shall have the same incidents 
as the common law estate of dower in force and effect 
in the District of Columbia immediately prior to No- 


1 strictly speaking, the right conferred by these statutes is not dower, but a 
broader statutory substitute, sometimes termed the surviving spouse's intestate 
share under Section 18-101. For purposes of this brief, however, it will be re- 
ferred to as dower. 
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vember 29, 1957, shall be in lieu of any inchoate rights 
acquired by or which may have attached to the real es- 
tate of any husband or wife by virtue of the provisions 
of subsection (b) of this section, as such subsection 
was in effect immediately prior to the effective date 

of this amendment ... ." 


Section 18-201a(b) of the District of Columbia Code (1961 Edition) 
provides, in pertinent part: 


"The intestate share as provided by section 18-101 shall 
attach to all real property owned by husband or wife 
during coverture: Provided, That neither husband nor 
wife hereafter shall have the right to convey, transfer 
or encumber his or her real property free of the sur- 
viving spouse's interest in case of intestacy, as pro- 
vided in sections 18-101, 18-201la, 18-210 to 18-212, 
18-215a, 18-714 to 18-717, and 30-201, without join- 
der of the other spouse." 


Section 18-202 of the District of Columbia Code (1961 Edition) pro- 
vides, in pertinent part: 


"A widow shall be entitled to dower in lands held by 
equitable as well as legal title in the husband at any 
time during the coverture, whether held by him at the 
time of his death or not... ." 


STATEMENT OF POINTS 


1. The lower court erred when, in dismissing appellant's Amended 
Complaint, it ruled that a widow is not entitled to dower or its statutory 
equivalent in real property beneficially owned by her husband, but title 
to which has been maintained in the name of a corporation acting as his 
trustee. 


2. The lower court erred when, in dismissing appellant's Amended 
Complaint, it ruled that a widow is not entitled to dower or its statutory 
equivalent in real property titled in the name of her husband's corporate 
alter ego. 


3. The lower court erred when, in dismissing appellant's Amended 
Complaint, it ruled that a widow is not entitled to dower or its statutory 
equivalent in real property which her husband has caused to remain 
titled in his corporate alter ego for the sole purpose of defeating his 
widow's interests in his estate. 


SUMMARY OF ARGUMENT 


1. The appellant's Amended Complaint alleged as one theory on 
which she was entitled to her widow's rights in real property in the Dis- 
trict of Columbia titled in the name of the appellee corporation that this 
corporation held such title as her late husband's trustee. The Motion to 
Dismiss admits this allegation. Therefore, the appellee is admitting 
that the beneficial or equitable owner of the realty titled in its name was 
the appellant's late husband. In such a situation § 18-101 and § 18-202 


clearly confer an interest in such real property upon his widow. 


2. Dower or its equivalent is a favorite of the law. A husband's 
real property has always been regarded by the law as the prime source 
of financial protection and security for his widow after his death. This 
right is too important to be defeated by the simple expedient of titling 
real property in the name of a corporation which the husband wholly 
owns and which he dominates and controls to the extent that it may be 
regarded as his alter ego. This is especially true where his purpose in 
so titling the real property is to defeat his widow's legal rights in his 
estate. 


Although the distinction between the corporate entity and its stock- 
holders will normally be respected, the corporate veil will be pierced 
when it is necessary to do so in order to prevent either fraud or injus- 
tice. If a husband titles his real property in the name of his corporate 
alter ego for the purpose of defeating his wife's interests in his estate, 
such conduct is "fraud" within the rule permitting the disregarding of 
the corporate entity. Moreover, even though the husband has no such 


purpose in holding title to his real property in the name of a corporate 
alter ego, it would be an "injustice" to the widow to permit the corporate 
entity rule to deprive her of an interest in real property of which her 
husband is the substantial and beneficial owner. 


This case really involves a conflict between the policies underlying 
the right of dower and those underlying the right of incorporation. Dower 
is the more important right, and in any conflict between dower and the 
right of incorporation, the latter right must yield. 


ARGUMENT 


I 


Where a Corporation Holds Title to Real Property as a 
Trustee for a Married Man, a Widow 
Is Entitled to Dower Therein 


Although in the proceedings below counsel and the court were pre- 
occupied with the alter ego aspect of this case, it is important to note 
that the appellant also alleged that the appellee corporation was holding 
title to the realty here involved as a trustee for her late husband. (J.A. 
17 (Para. 6]; J.A. 19 [Para. 12]; J.A. 20 [Para. 1]) This allegation, with 
all it necessarily connotes, was admitted by the appellee when it filed 
its Motion to Dismiss, as was the allegation that this corporation really 
had no identity separate and distinct from the decedent. See Betker v. 
Nalley, 78 U.S. App. D.C. 312, 140 F.2d 171 (1944). Therefore, the ben- 
eficial or equitable owner of the realty was the decedent's husband, and 
this the appellee has admitted for purposes of its Motion to Dismiss. 


Section 18-101 as amended gives the widow an interest not only in 
real property of which her husband was "seized," but also in real prop- 
erty in which he was "entitled to an interest." Section 18-202 provides 
that a "widow shall be entitled to dower in lands held by equitable as well 
as legal title in the husband at any time during coverture, whether held 


by him at the time of his death or not." It is impossible for the appellee 
to admit it held title to realty as trustee for the appellant's husband, and 
yet contend that she has no widow's right in that property. In this regard, 
a corporate trustee is on no different footing than an individual acting as 
a trustee. 
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A Widow Has a Dower Right in Realty Titled in Her Hus- 
band's Corporate Alter Ego, Especially if His Sole Purpose 
in So Doing Is To Defeat Her Rights in His Estate After His 
Death. 


The original complaint in the case at bar asserted a right of dower 
in real property titled in the name of appellee corporation simply be- 
cause the corporation was alleged to have been at the time of his death 
the alter ego of appellant's husband. (J.A. 1) The appellee moved to 
dismiss this complaint on two grounds. (J.A. 3-7) First it was claimed 


that the complaint did not assert any facts that would support the propo- 
sition that the corporation was the decedent's alter ego. (J.A. 5-7) Al- 
ternatively, it was claimed that the complaint was lacking in any allega- 
tion of “illegality, fraud or injustice” such as would be necessary in or- 
der to move a court to disregard the corporate entity. (J.A. 5, 15) 


Appellant dealt with these two arguments in the course of her efforts 
to resist the motion to dismiss her original complaint. In her behalf it 
was argued that under the federal system of pleading, it was not neces- 
sary to state the factual underpinnings of her claim that appellee was 
her husband's alter ego. (J.A. 8, 13-14) Further, it was contended that, 
although she could do so, if necessary, it was not essential to her case 
to assert that her husband's purpose in having the corporate alter ego 
was to defeat her claim to dower. (J.A. 13-14) 


Unfortunately, Judge Tamm did not give any clue to his reason for 
dismissing the original complaint with leave to amend. (J.A. 15) The 


appellant had no way of knowing whether the motion was granted because 
she had failed to particularize with respect to her claim that appellee 
corporation was her husband's alter ego, or because Judge Tamm be- 
lieved that an allegation of fraud was also necessary if appellant was to 
state a cause of action. 


The Amended Complaint was drafted to meet both of these objec- 
tions. In other words, appellant set forth the factual basis of her claim 
that appellee was her husband's alter ego, and she also alleged that his 
purpose in so constituting and perpetuating the corporation was to bar 
her dower rights. Therefore, the Amended Complaint does not abandon 
the theory of the original complaint. Instead, it elaborates upon that 
theory, and at the same time adds a new theory, namely, fraud. 


In this court appellant contends first that a widow always has a 
dower right in real property titled in the name of her husband's corpo- 
rate alter ego; but, if this broad proposition is rejected, she maintains 
that she has such rights when his only purpose in having the corporate 
alter ego was to effectuate his scheme to defeat those rights. Logically, 
these contentions should be developed separately in this Brief. However, 
since most of the reasoning and authorities relied on to support the sec- 
ond position also support the first, appellant has deemed it best to de- 
velop these contentions simultaneously. . 


At the outset, it is appropriate to advert to the nature of the right 
which this litigation seeks to vindicate. Dower, or its equivalent, has 
always been carefully cherished by the law. As Bacon expressed it, 
"The law favoreth three things — life, liberty and dower." This policy 
has been recognized and acted upon in this jurisdiction. 


"Protection of the wife in the securing to her of a rea- 
sonable portion of her husband's estate has ever been 
the policy of the law. No citation of authority is nec- 
essary to sustain this proposition." Jordan v. Ameri- 
can Security and Trust Co., 38 App. D.C. 391 (1912); 
see also Mead v. Phillips, 77 U.S. App. D.C. 365, 370, 
135 F.2d 819 (1943). 
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Yet the precious and favored right of dower is greatly jeopardized 
when a married man, whatever his motive may be, causes title to real 
property to be taken, not in his own name, but in the name of a wholly 
owned corporation. As far as the husband is concerned, no great disad- 
vantage occurs due to the fact that his land is owned by a corporation, 
since he in turn owns the stock in the corporation. But to his wife the 
consequences of this form of holding real property can be disastrous. 
Her husband's stock in the corporation is personal property, andas such 
it can be disposed of by him at any time during his lifetime. If such a 
disposition is made, his widow will have no claim to any part of it, even 
if she can establish that it was made causa mortis and with the intent to 
defeat her claims. 

"[A] husband has the absolute right to transfer his per- 
sonal property during coverture without the consent of 
his wife .... This rule obtains even where the trans- 
fer is made with the intent to defeat the claims of the 


wife.” Holzbeierlein v. Holzbeierlein, 67 App. D.C. 
219, 222, 91 F.2d 250 (1937). 


Real property, on the other hand, cannot be transferred during a 
husband's lifetime in such a way as to defeat the widow's dower or dower- 
like rights. Therefore, under the common law the widow has traditionally 
looked to her husband's real property, as opposed to his personal prop- 
erty, as her source of financial refuge and shelter after his death. It is 
obvious that the security of the widow is in great peril if the courts will 
permit a husband to employ a corporation as a vehicle for transmuting 
his real property into personal property. 


Such an effort by a husband brings the right of dower in conflict with 
another basic legal principle. Asa general rule, a corporation is an en- 
tity distinct from its stockholders, and the property which it acquires 
belongs not to the stockholders but to the corporation. 

"A corporation is a distinct entity, and property ac- 
quired by it belongs to it, not to the stockholders." 


Eichelberger v. Arlington Building, Inc.,.52 App. 
D.C. 23, 25, 280 F. 997 (1922). 
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If the rule that the corporation is an entity distinct from its stock- 
holders were one to which there were no exceptions, the fact that the 
real property here involved is titled in the corporate name would be an 
end to this case. However, it is settled that there is an exception to the 
entity rule, and this exception requires that the corporate form be ig- 
nored where recognition of it would bring about illegality, fraud or in- 
justice. 

"[T]here is an exception to the entity rule, where its 


recognition would result in promoting illegality, 
fraud or injustice." Ibid. 


The question in this case then becomes whether use of a corporation 
for the sole purpose of defeating a wife's dower or dower-like rights is 
such a use of the corporate form as "would result in promoting illegal- 
ity, fraud or injustice." 


The appellant submits that the corporate franchise is granted by the 
state so that a person may use the corporate form for useful and valid 
purposes, generally the carrying on of some legitimate business. Cer- 
tainly, in issuing the corporate franchise, the state does not contemplate 
that the corporate form may be used for the purpose of undercutting a 
right so important as that of dower. 


"[S]ince the franchise is granted by the state for a use- 
ful and valid purpose, it may not be employed to further 
wrong. Where it is so employed, the law will disregard 
the rule, go behind the fiction, and treat the stockhold- 
ers as if the corporation did not exist."" Ibid. 


Some hypothetical situations are useful for the purpose of bringing 
into focus the point of law raised by this case. Suppose that on the eve 
of his marriage, an individual, to circumvent his wife's dower claims, 
sets up a corporation and deeded to it all of his real property holdings. 
Clearly this would be an abuse of the corporate privilege, and a utiliza- 
tion of the corporate form to promote fraud and injustice. Indeed, the 
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trial court so held in Holzbeierlein v. Holzbeierlein, 67 App. D.C. 219, 
221, 91 F.2d 250 (1937). Although no appeal from this ruling was taken 
by the husband, there is no intimation in the opinion on appeal that the 
lower court's decision was not an eminently correct one. 


Nor would it seem that the result in the above illustration should 
be any different if the husband, instead of forming a new corporation to 
defeat his wife's dower, had simply used an already existing corpora- 
tion, whether active or dormant, as the vehicle to hold title to his realty. 


Suppose, secondly, that a married man, desirous of defeating his 
wife's dower or dower-like rights, should form during the marriage a 
corporation whose sole function was to hold title to real property which 
would otherwise be in the husband's name. If the corporate existence 
was disregarded in the first illustration, involving as it did realty ac- 
quired prior to marriage, then it would seem that a fortiori it would be 
disregarded in the present example, involving realty acquired during 
coverture. Nor, again, should the result be any different if the husband, 
instead of setting up a new corporation, simply uses for this purpose an 
existing one, whether a going business or a corporate shell. 


As a matter of fact, a study of the transcript of the hearing on the 
appellee's Motion to Dismiss the Amended Complaint reveals that nei- 
ther the trial court nor defense counsel seriously doubted that the cor- 
porate entity would be disregarded in situations such as those just out- 
lined. (J.A. 51-52) This was a recognition on their part that deliberate 
use of a corporation to defeat dower or dower-like rights "would result 
in promoting illegality, fraud or injustice,” and, therefore, the Court 
should "go behind the fiction, and treat the stockholders as if the corpo- 
ration did not exist." Eichelberger v. Arlington Building, Inc., 52 App. 
D.C. 23, 25, 280 F. 997 (1922). 


To be sure, neither of the above examples is on all fours with the 
case stated in the Amended Complaint. Therefore, the question before 
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the Court is reduced to whether there is any basis for piercing the cor- 
porate veil in the situations just hypothesized, but not doing so in the 
case at bar. 


An analysis of the Amended Complaint discloses that it contains 
three facts which complicate the appellant's claim to a right of dower or 
its statutory equivalent in the property located in the District of Colum- 
bia which is titled in the corporate name. First the existence of the ap- 
pellee corporation antedated by several years the marriage of the appel- 
lant and the decedent, and the corporation was at the time of the marriage 
actively engaged in the production and sale of ice cream. Secondly, all 
of the real property in the District of Columbia in which the appellant 
seeks to establish her widow's right had been titled in the corporate 
name some time prior to the marriage. Thirdly, some of the real prop- 
erty held by the corporation in the District of Columbia, as opposed to 
the situation with respect to the Virginia land holdings, had been a busi- 
ness-connected asset. 


These facts tend to blur the widow's rights, and to make her path to 
dower or its statutory equivalent in the real property here involved a 
much steeper one than would be so in either of the illustrations dis- 
cussed above. Indeed, a strong argument could be made that during the 
first three and one-half years of the marriage, the corporate entity, ac- 
tively engaging as it was in the ice cream business and not serving 
merely as a device to hold title, effectively insulated at least the land 
occupied by the ice cream plant from the widow's inchoate dower (or 
statutory equivalent) rights. 


However, the appellee by its Motion to Dismiss has conceded the 
central fact in the appellant's case, namely, that in October of 1957, the 
Colonial Ice Cream Company ceased to engage in any business and 
thereafter simply functioned as a title-holding mechanism. Had the as- 
sets of the corporation then been transferred to its owner, clearly ap- 
pellant would have acquired a dower interest or its equivalent in the 
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land-holdings involved in this litigation. Had her husband, to forestall 
this consequence, formed a new corporation, for example, Barge L. 
Hartz, Inc., and caused the real estate in appellee's name to be trans- 
ferred to this new corporation, it seems obvious that no court would 
permit a husband to defeat a right as important as that of dower or its 
equivalent by such a simple expedient. Even the trial judge seemed to 
think that dower could not be defeated in such a way. (J.A. 61) 


The question then narrows itself to whether dower or its statutory 
equivalent is automatically barred if the husband, instead of taking title 
himself or forming a new corporation for that purpose, "determined to 
use [the existing] corporation as a device for defrauding [his wife] of the 
interest she would otherwise acquire, should she survive him, in his 
real and personal estate,” and he "thereafter used the defendant corpo- 
ration for the sole purpose of holding title for him to all of his real and 
personal property.” (J.A. 17) (Emphasis added.) The appellee, by its 
Motion to Dismiss, has conceded that decedent's only motive for keep- 
ing the corporation in existence beyond October of 1957 was to prevent 
appellant from acquiring a dower-like right in his real property. If, as 
we have seen above, this is not a legitimate motive for forming a corpo- 
ration, then it is not a permissible motive for perpetuating one. If the 
Court will pierce the veil of a corporation expressly formed for the pur- 
pose of barring dower, there is no reason why it should not pierce the 
veil of a corporation whose sole purpose for continued existence is the 
barring of dower. 


As was mentioned earlier, this case, as is true with so many other 
cases, involves a collision between two normally unrelated principles. 
On the one hand, there is the highly favored right to dower or its statu- 
tory equivalent. On the other hand, there is the important rule that a 
corporation has an existence separate and apart from that of its stock- 
holders. In their normal and everyday application these rules operate 
independently of each other, and each in its proper sphere achieves sal- 
utary results. In this case, however, the actions of the decedent make 
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it necessary that one or the other of these concepts be sacrificed. The 
choice is an easy one. The law favors “life, liberty and dower"; not 
life, liberty and incorporation. In other words, courts will always 
pierce a corporate veil if necessary to respect a widow's veil. 


This Court has never before had occasion to consider whether, and 
under what circumstances, a widow can claim a right of dower, or its 
statutory equivalent, in real estate titled in the name of a corporation 
owned by her husband. Indeed, this question has been directly treated 
in only four cases, Gratton v. Gratton's Estate, 133 Ore. 65, 283 P. 747 
(1929); Telis v. Telis, 132 N.J. Eq. 25, 26 A.2d 249 (1942); Bee Branch 
Cattle Co. v. Koon, 44 So. 2d 684 (Fla. 1949); and Frank v. Frank's Inc., 
9 N.J. 218, 87 A.2d 724, 32 A.L.R.2d 700 (1952). 


In Gratton v. Gratton's Estate, supra, a widow's effort to claim a 
dower interest in real estate owned by a corporation of which her hus- 
band was the sole stockholder met with failure. However, the Gratton 
case arose in one of the few states which does not recognize a wife's 
right of dower in an equitable estate. In other words, under the law of 
Oregon, at least at the time of the decision in that case, even if the hus- 
band was the beneficial owner of real estate titled in the name of another, 
the real estate would not be subject to the widow's claim of dower. 

"[E]ven if it were true that testator had been the real bene- 
ficial owner of the corporate property by virtue of the 
ownership of the stock, it could avail plaintiff nothing by 
way of dower, for no rule is more firmly established in 
this State than the rule that there can be no dower in an 
equitable estate in lands, or, as this Court has repeat- 
edly said, there is no dower in an equity." 283 P. at 751. 


This Oregon decision can have no persuasive force in the District of 
Columbia, where the law with respect to a wife's right to dower in land 
beneficially owned by her husband, although titled in the name of another, 
is exactly the opposite. Section 18-202 of the District of Columbia Code 
provides: 
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"A widow shall be entitled to dower in lands held by 
equitable as well as legal title in the husband at any time 
during the coverture, whether held by him at the time of 
his death or not... ." 


The remaining three cases which have considered this point merit 
very close study. In Telis v. Telis, supra, a widow claimed a dower 
right in certain real estate, "legal title to which was ina corporation 
formed by the husband for the alleged purpose of defrauding the wife and 
depriving her of her right of dower in and to the realty." 26 A.2d at 249. 
The Court recognized the general proposition that the corporate veil will 
be pierced whenever the corporate form is being used to promote fraud 
or injustice. The Court further recognized that if the corporation had 
been formed for the purpose of depriving the widow of her right of dower 
in her husband's real property, such purpose on the part of the husband 
would constitute a fraudulent and unjust use of the corporate form, and 
the corporate veil would be pierced. 


"{W here title is taken for the purpose of depriving a wife 
of dower, relief will be granted.” 26 A.2d at 250. 


However, the Court went on to rule that there was no evidence that the 
corporation had been formed by the husband for the purpose of depriving 
the widow of dower. 


"[W]e search the record in vain for proof to indicate the 
reason for the information of the corporation by respond- 
ent. Fraud, of course, is never presumed, but must be 
proved." Ibid. 


However, even though there was no showing that the corporation had 
been formed for the purpose of depriving the wife of a dower interest in 
her husband's real property, the court in the Telis case nevertheless 
ruled that since the corporation was in fact the alter ego of the husband 
(even though it was not shown that his purpose in so constituting the cor- 
poration had anything to do with his wife’s dower claims), this was inand 
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of itself sufficient ground for giving the wife a right of dower in the real 
property held by the corporation. In other words, the Telis case stands 
for the proposition that a wife is entitled to dower or its statutory equiv- 
alent in any real property owned by a corporation, which corporation is 
in turn the alter ego of the husband. And this right exists even if the 
purpose of the husband in titling property in the name of the corporation 
was in no way part of an effort to defeat his wife's dower rights. 


In Frank v. Frank's Inc., supra, the New Jersey Court of Appeals 
overruled the Telis case to the extent that the case recognized a widow's 
dower right in all real property owned by a corporation which was, in 
turn, owned by her husband, without regard to the husband's purpose in 
so titling the real property. At the same time, however, the Frank case 
clearly held that if the real property is titled in the name of a corpora- 
tion for the purpose of defeating a wife's dower claim, then the corpo- 
rate veil will be pierced and the wife's right to a dower interest in the 
real property so titled will be recognized. As the Court stated: 

"(H]ere the trial court found, and properly so, that the 
formation of the corporation was not for the purpose 
of defrauding the plaintiff of her dower .... It is the 


absence of fraud as to the plaintiff that most distin- | 
guishes the case at bar from the Telis case." 


The Frank case limits the Telis case to those situations where the cor- 
poration is being deliberately used for the purpose of depriving a wife of 
dower, and, absent a showing of such deliberate use of the corporation, 
the veil will not be pierced simply because the corporate form is having 
the effect of depriving a wife of her dower. 


The decision in Bee Branch Cattle Co. v. Koon, supra, is substan- 
tially similar to that in the Frank case. In the Bee Branch case it was 
clear from the facts that the formation of the corporation and the titling 
in its name of real property holdings was not connected with any scheme 
on the part of the husband to deprive his wife of dower. In fact, the hus- 
band "owned in his own right considerable property [between $68 ,000and 
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$103,000] other than the Bee Branch Cattle Company .... It is estab- 
lished law that [his wife] upon the death of her husband, will be entitled 
to dower in and to the property owned by him at the time of his death." 
44 So. 2d at 690. 


Two important points should be noted from the foregoing review of 
the four cases that have considered the question before this Court. First 
of all, each of those cases involved a corporation which was in actual 
operation at the time of the husband's death. In other words, they in- 
volved corporations which were actually in business and carrying on a 
business at the time of the husband's death. That is not the situation in 
the case at bar. The Colonial Ice Cream Company ceased todo business 
in 1957. It is admitted for purposes of this appeal that from that point 
forward, its only purpose for existing was to hold title to the husband's 
real property. It engaged, to use the words of the Amended Complaint, 
"in no other business." 


Secondly, in none of the cases which have considered this point was 


it established as a fact that the purpose of the corporate form was tode- 
prive the wife of her dower right. In this case it is admitted as a fact 
that from 1957 to the time of his death the only purpose that the deced- 
ent had in maintaining the existence of the appellee corporation was as 
a device for holding title to real property, so that he would not have to 
take it in his own name and thereby subject it to his wife's claim of 
dower or its equivalent. The Telis, Frank and Bee Branch cases all 
stand for the proposition that if title to real property is being held in 
the name of a corporation and not in connection with the legitimate busi- 
ness of that corporation, but rather for the sole purpose of preventing 
the wife from acquiring a dower interest in it, the corporate veil will be 
pierced. No case has been cited which has adopted the proposition urged 
upon this Court by the appellee, namely, that a husband may title prop- 
erty in a corporate name solely for the purpose of defeating a wife's 
claim to an interest in his real property. 
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Although her Amended Complaint alleges that the use of the corpo- 
ration by her husband as his alter ego was for the sole purpose of de- 
feating her widow's rights in his estate, the appellant submits that such 
a purpose should not be an essential element of her cause of action, the 
decision in the Frank case to the contrary notwithstanding. While the 
motive or purpose of the husband should not be completely disregarded, 
it is the effect of his actions which should most concern the Court. Even 
though the husband does not intend to defeat dower by using a corpora- 
tion to carry on his personal activities, the widow's rights will in fact 
be defeated if the corporate veil of his alter ego is respected absent a 
showing of fraud. Certainly such a result would be an "injustice" to the 
widow. 


Although the rule in New Jersey may be to pierce the corporate veil 
only for the purpose of preventing "fraud," the rule in this jurisdiction 
is broader and requires that the corporate entity be disregarded when- 
ever its recognition would promote "illegality, fraud or injustice." 
Eichelberger v. Arlington Building, Inc., 52 App. D.C. 23, 25, 280 F. 997 
(1922) (Emphasis added.) "Injustice" to a widow can result even without 
any fraud being directed against her. See Follansbee v. Follansbee, 1 
App. D.C. 326 (1893). 


In another New Jersey case, MacFadden v. MacFadden, 46 N.J. 
Super. 242, 134 A.2d 531 (1957), a court pierced the corporate veil to 
protect a widow's rights, even though there was nothing to indicate that 
her husband's use of the corporation to carry on his personal business 
was motivated by a desire to defraud his wife. That case did not involve 
dower, but it did involve its contractual equivalent. In 1927 Bernarr 
MacFadden, then married to the plaintiff, purchased a residence in 
Englewood, New Jersey, where he and his wife commenced to live. How- 
ever, title to this residence was taken in the name of a corporation “over 
which he had control and in which he was the dominant personality," 
namely, Garden Suburbs, Inc. Shortly thereafter, he caused this corpo- 
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ration to convey title to the residence to Bernarr MacFadden, Inc., all 
of the stock of which was owned by Vitolyzed Air Corporation, a corpo- 
ration controlled by the husband. In 1931 the husband organized yet an- 
other corporation, known as Bernarr MacFadden Foundation, Inc., and 
he transferred his shareholdings in Vitolyzed to the new corporation. 


A year later he entered into a separation agreement with his wife, 
under the terms of which she was to have the use of the Englewood resi- 
dence for the balance of her life. However, title to that residence was 
not at that time and had never been in the name of the husband. As a 
matter of fact, at no time during the life of Bernarr MacFadden did he, 
as contradistinguished from some corporation which he controlled, have 
title to the residence. 


In order to protect the rights of Mrs. MacFadden, from whom he 
later was divorced, the corporate veil was pierced, even though there 
was no showing that his use of the corporate form for carrying on his 
personal business had any connection with a fraudulent purpose. 


"It is clear that these corporations were the creatures 
and pawns of MacFadden. Nevertheless there is no 
testimony or evidence of fraudulent purpose or objec- 
tive. The mere use of corporate entities as devices 
for the holding or transfer of title is not in itself fraud- 
ulent. However, the various proofs disclose that al- 
though the legal title was in various corporations which 
he controlled, MacFadden in his lifetime was in fact 
the owner of the realty and treated it as his property. 
In reason and in justice, Mrs. MacFadden is entitled 
to the benefit of the agreement made by MacFadden, 
irrespective of the form employed to veil his owner- 
ship. Equity will not permit the doctrine of corporate 
entity to be used for the purpose of defeating ju stice." 
134 A.2d at 534-535. [Emphasis added] 


In the case at bar the Amended Complaint alleges, and the appellee 
corporation by its Motion to Dismiss has admitted, that at least from 
October of 1957 until his death "any separateness or individuality that 
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might have previously existed between decedent and the defendant corpo- 
ration ceased" and "the defendant corporation had no identity ‘other than 
that of the decedent." (J.A. 17) It is also admitted that "[t }hroughout 
the period of his marriage to the plaintiff, the decedent treated and re- 
ferred to all of the property, real and personal, titled in the name of the 
defendant corporation as his own property." (J.A. 18) 


Therefore, the appellant submits that whatever the purpose of her 
husband may have been in originally titling all of his real and personal 
property in the name of a corporation through which he was carrying on 
the ice cream business, and whatever his purpose may have been for 
continuing that situation and perpetuating the existence of that corpora- 
tion after it ceased to engage in any business, she is entitled to her wid- 
ow's rights in this real property, since her husband had in effect incor- 
porated himself. 


CONCLUSION 


For the reasons set forth above, the appellant respectfully requests 
this Court to reverse the order of the lower court dismissing her 
Amended Complaint. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee Colonial Ice Cream Company, the ques- 
tions are: : 


1. Does an amended complaint state a claim on which relief can be 
granted when it asserts that a surviving spouse has a dower interest 
in the real estate of a corporation of which her deceased husband was 
the sole stockholder, where title to that real estate had never been 
held by the husband and, in fact, had been in the corporation long prior 
to their marriage ? 


2. Does an amended complaint state a claim on which relief can 
be granted when it asserts that a husband, who is sole stockholder of 
a corporation owning real estate, is under a positive duty to dissolve 
the corporation if, during coverture, it discontinues the principal busi- 
ness for which it was formed, and that, upon failure to do So, the court 
has the right to disregard the corporate entity and impress dower 
rights on the real estate titled in the corporation? 


3. In a suit seeking to disregard a corporation's separate entity 
and impress on its real property the claimed dower interest of the 
widow of its former sole stockholder, is the corporation not entitled 
to summary judgment where the couple had executed an ante-nuptial 
agreement renouncing all claims they might have in each other's es- 
tate and the only challenge to the validity of the ante-nuptial agree- 
ment is an uncorroborated and insufficient affidavit of the widow mak- 
ing the bare allegation that she was not aware of the extent of her 
prospective husband's estate at the time it was signed? 


(iii) 


INDEX 


STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE ..... 
STATUTES AND RULES INVOLVED . 
SUMMARY OF THE ARGUMENT 

ARGUMENT: 


I. By filing its motion to dismiss, appellee corporation did _ 
not admit either that it was the "alter ego” of, or "trustee" 
for, appellant's deceased husband.......---- : 


Appellant's amended complaint fails to demonstrate that | 

her deceased husband during coverture was seized of, or 

had any interest in, the real property on which she seeks 

to impress her claimed dower rights Aa ASRS R TSC 


A. lnorder for appellant to state a claim for relief she 
must allege that decedent possessed legal title to, 
or some other interest in, the real property to be 


ese ereeeeereereseereeee 


The legal title to, and beneficial use of, the real 


property here involved always has reposed in appel- : 
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Appellee Colonial Ice Cream Company was a legal 
entity separate and distinct from appellant's deceased 
husband .........-.-- AAAaSS OSC 


1. Even if decedent was the sole stockholder of 
appellee corporation, it was not his “alter ego” .. 


Since appellant has not specified any fraud by or 
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no reason to set aside its separate entity and to | 
charge its real property with appellant's claimed 
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The allegations of the amended complaint form no basis 
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(ix) 


Appellee corporation also is entitled to summary judgment 
because appellant prior to their marriage waived all inter- 
est she might have in decedent's estate . 


A. By the terms of the ante-nuptial agreement signed by 
appellant and her deceased husband, each renounced 
all rights which he or she might acquire in the estate 
of the other by reason of their contemplated marriage ... 


The matters raised by appellant in her affidavit in 
opposition to appellee corporation's motion for sum- 
mary judgment are not competent evidence and, in 
any event, inadequate to defeat said motion .......... 
1. The testimony presented to the District Court 

by appellant in the form of an affidavit should 

be disregarded in its entirety 

Insofar as appellant's affidavit asserts that de- 
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his estate, it is a mere conclusion and should not 
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COUNTERSTATEMENT OF THE CASE 


By order of the District Court dated November 18, 1964, appel- 
lant's original "Complaint to Establish Widow's Statutory Share of 
Real Estate and for Other Relief"' was dismissed upon motion of ap- 
pellee for failure to state a claim upon which relief could be granted. 
(JA 15-16) Reduced to its essential allegations, that original com- 
plaint merely asserted that (a) appellant is the widow of one Barge L. 
Hartz, deceased; (b) during his lifetime said Barge L. Hartz ownedall 
of the common stock of appellee, a corporation organized and existing 


under and by virtue of the laws of the State of Delaware, and that the 
corporation was the "alter ego" of said Barge L. Hartz; (c) appellee 
corporation holds title to certain real property in the District of Co- 
lumbia; and (d) appellant is entitled to receive a statutory share in 
the aforementioned real property. (JA 1-2) Neither the word "fraud" 
nor any of its derivatives appeared in that original complaint. The 
order of November 18, 1964, granted appellant leave to amend her 
complaint. (JA 16) Appellant did not take an appeal from that order. 


Within the time allowed, appellant filed an amended complaint de- 
manding essentially the same relief as that sought by the original 
complaint. (JA 16) Although the amended complaint contained sub- 
stantially more verbiage than the original and used the word "fraud" 
or one of its derivatives no less than five times, (JA 16-21) its allega- 
tions of fact were not really different from those of the original com- 
plaint and did not support its general conclusion that the late Barge L. 


Hartz had defrauded appellant of her legally protected rights and had 
used appellee’s corporate form in such a way as to work an injustice 
upon her. Accordingly, appellee corporation again filed a motion to 
dismiss on the ground that appellant failed to state a claim upon which 
relief couldbe granted. (JA22) This time, however, appellee corpora- 
tion coupled its motion to dismiss with an alternative request for 
summary judgment. (Ibid.) Appellee's motion for summary judgment 
was baSed upon the ante-nuptial agreement entered into by appellant 
and the late Barge L. Hartz whereby they each agreed to waive and 
relinquish whatever rights they each might acquire in the estate of 
the other by virtue of the then contemplated marriage. (JA 23-25) 
Said ante-nuptial agreement had been proposed by appellant. (JA 38) 
The District Court did not reach appellee corporation's motion for 
summary judgment, however. By order dated February 18, 1965, the 
amended complaint was dismissed without leave to make further 
amendment. (JA 68) 


STATUTES AND RULES INVOLVED 


Section 122 of the Delaware Corporation Law (Delaware Code § 8-122, 
as amended) provides in pertinent part: : 


"§122. Specific Powers 
Every corporation created under the provisions of this 
chapter shall have power to — 


(1) Have succession, by its corporate name, for the time 
stated in its certificate of incorporation, and when no period 
is limited, it shall be perpetual; 


xe * 


(4) Hold, purchase and convey real and personal estate, 
and to mortgage or lease any such real and personals estate 
with its franchises. ... 


xe x 


(8) Conduct business in this State, other states, the Dis- 


trict of Columbia, the territories and colonies of the United 
States and in foreign countries, . . . and to hold, purchase, 
mortgage and convey real and personal property both within 
and without this State; 


District of Columbia Code § 14-302(a) (1961 ed. Supp. a provides in 
pertinent part: 


"$14-302. Testimony against deceased or incapable 
person. 


(a) Ina civil action against: 

(1) a person who, from any cause, is legally 
incapable of testifying, or 

(2) the committee, trustee, executor, adminis- 
trator, heir, legatee, devisee, assignee, or other 
representative of a deceased person or of a person 
so incapable of testifying, a judgment or decree may 
not be rendered in favor of the plaintiff founded on 


the uncorroborated testimony of the plaintiff or of the 
agent, servant, or employee of the plaintiff as to any 
transaction with, or action, declaration, or admission 
of, the deceased or incapable person.” 


Fed. R. Civ. P. 12(b) provides in pertinent part: 


“(b) How Presented. Every defense, in law or fact, 
to a Claim fer relief in any pleading, whether a claim, coun- 
terclaim. crossclaim, or third-party claim, shall be as- 
serted in the responsive pleading thereto if one is required, 
except that the following defenses may at the option of the 
pleader be made by motion: . . . (6) failure to state a claim 
upon which relief can be granted, . . . A motion making any 
of these defenses shall be made before pleading if a further 
pleading is permitted... . If, on a motion asserting the de- 
fense numbered (6) to dismiss for failure of the pleading to 
state a claim upon which relief can be granted, matters out- 
side the pleading are presented to and not excluded by the 
court, the motion shall be treated as one for summary judg- 
ment and disposed of as provided in Rule 56, and all parties 
shall be given reasonable opportunity to present all material 
made pertinent to such a motion by Rule 56.” 


Fed. R. Civ. P. 56 provides in pertinent part: 


“(c) Motion and Proceedings Thereon. The motion 
shall be served at least 10 days before the time fixed for 
the hearing: The adverse party prior to the day of hear- 
ing may serve opposing affidavits. The judgment sought 
shall be rendered forthwith if the pleadings, depositions, 
and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment as 
a matter of law... 


x= e 


"(e) Form of Affidavits; Further Testimony. Sup- 
porting and opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would be admissi- 
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ble in evidence, and shall show affirmatively that the af- 
fiant is competent to testify to the matters stated therein. 
Sworn or certified copies of all papers or parts thereof 
referred to in an affidavit shall be attached thereto or 
served therewith... ." 


SUMMARY OF THE ARGUMENT 


Appellant's amended complaint fails to demonstrate that at any 
time during their marriage her deceased husband was seized of, or 
had any interest in, the real property on which she seeks to impress 
her purported dower rights. Title to the realty involved, at all times 
pertinent, was in appellee corporation and it benefited from the use 
of that property. Appellant maintains that appellee corporation held 
title to its real estate as decedent's “alter ego" or "trustee," but she 
asserts no facts which, if proved, would justify any court in setting 
aside appellee corporation's separate entity. Nor did appellee admit, 
for purposes of its motion to dismiss, that it was the "alter ego" or 
"trustee" of the decedent for such a motion requires only that facts 
well-pleaded be admitted. Bare legal conclusions are not admitted. 
Under these circumstances, it is evident that appellant's amended 
complaint failed to state a claim upon which relief could be granted. 


Appellee corporation also is entitled to summary judgment be- 
cause, prior to her marriage to the decedent, appellant entered into 
a valid ante-nuptial agreement with him whereby they each renounced 
whatever interests they might acquire in the estate of the other by 
reason of the contemplated marriage. The only challenge to the valid- 
ity of this agreement is an affidavit filed in District Court by the ap- 
pellant wherein she claims that she did not make a knowing waiver of 
her rights and that there was a failure of consideration. Not only does 
appellant's affidavit constitute incompetent testimony, but it is legally 
insufficient to raise any genuine issues of material fact. Appellant 


has no interests in the estate of her deceased husband and her claim, 
whether or not legally sufficient on its face, is therefore substantive- 
ly devoid of merit. 


ARGUMENT 
L 


By Filing ts Motion To Dismiss, Appellee Corporation Did 
Not Admit Either That It Was the "Alter Ego" of, or 
“Trustee” for, Appellant's Deceased Husband 


The first point which appellant asserts on this appeal is that by 
filing its motion to dismiss, appellee corporation thereby admitted, 
for purposes of determining the legal sufficiency of the amended com- 
plaint, that it had no identity separate and distinct from her late hus- 
band and that it was holding title to the realty here involved as a trus- 
tee for him. (Appellant's brief, pp. 7-8) That is not true. By filing 
its motion to dismiss, appellee was not required to, and does not now, 
make such admissions. 


For purposes of a motion to dismiss under Fed. R. Civ. P. 
12(b)(6), the movant is required to admit only those allegations of fact 
which are well pleaded. Pauling v. McElroy, 107 U.S. App. D. C. 372, 
278 F.2d 252, cert. denied, 364 U.S. 835 (1960); Bolger v. Marshall, 
90 U.S. App. D.C. 30, 193 F.2d 37 (1951); Ba7r v. District of Colum- 
bia, 202 F. Supp. 260 (D.D.C. 1962) Arguments and conclusory allega- 
tions, in whatever form they may be cast, are not admitted as true for 
any purpose by a motion to dismiss. In Pauling v. McElroy, supra, 
this Court was prompted to comment that "While the appellees’ mo- 
tions for dismissal admit, for purposes of the motion, all the well 
pleaded facts in the complaints, such admission does not, of course, 
embrace sweeping legal conclusions cast in the form of factual al- 
legations." 107 U.S. App. D.C. at 373-74, 278 F.2d at. 253-54. 
Bare conclusions of law, unsubstantiated by factual allegations, need 
be given no weight in determining the legal sufficiency of a complaint. 


See Halliburton Co. v. Norton Drilling Co., 302 F.2d 431, on rehearing, 
313 F.2d 380 (5th Cir. 1962), cert. denied, 374 U.S. 829 (1963). Con- 
sequently, it is seen that appellant's first assertion, that appellee cor- 
poration and the late Barge L. Hartz had no identity separate and dis- 
tinct from each other, is an example of what this Court in Pauling 
characterized as "sweeping legal conclusions cast in the form of fac- 
tual allegations." The second contention made by appellant in her 
amended complaint, hereinabove mentioned, is a bare conclusion of 
law since a court of equity necessarily must find certain facts to exist 
before it will declare a title-holder to be a mere trustee for some 
other person. 


Appellee corporation admits, for purposes of determining the 
legal sufficiency of the amended complaint, all allegations of fact 
made therein which are well-pleaded. On their face, however, these 
allegations are inadequate to show that appellant sustained any injury 
to any legally protected right. Appellee corporation adheres to its 
position that appellant does not now have, and never has had, any 
rights, statutory or otherwise, to any portion of the real property here 
involved. 


I. 


Appellant's Amended Complaint Failg To Demonstrate That 
Her Deceased Husband During Coverture Was Seized of, or 
Had Any Interest in, the Real Property on Which She Seeks 
To Impress Her Claimed Dower Rights 


A. In Order for Appellant To State a Claim for Relief, She Must 
Allege That Decedent Possessed Legal Title to, or Some Other 
Interest in, the Real Property To Be Charged 


Appellant bases her claim for relief on the provisions of D.C. 
Code $8 18-101 and 18-201a(b) (1961 ed. Supp. IV). These sections 
provide that a surviving spouse shall receive a specified interest in 
all real property in which the deceased husband or wife possessed 


either seizin or some other actual interest. Accordingly, in order for 
appellant herein to state a claim upon which relief can be granted, she 
must allege facts which, if proven, would show that the late Barge L. 
Hartz personally held legal title to, or was entitled to an interest in, 
that real property situated in the District of Columbia which is de- 
scribed in her Amended Complaint. It is axiomatic that the rights of 
a surviving spouse in a decedent's property cannot be broader than the 
estate of the deceased spouse in that same property. E.g., Sis. v. 
Boarman, 11 App. D.C. 116(1897); Forte v. Caruso, 336 Mass. 476, 
146 N.E. 2d 501 (1957). 


B. The Legal Title to, and Beneficial Use of, the Real Property 
Here Involved Always Has Reposed in Appellee Corporation 


Appellant conceded that legal title to the real property in this jur- 
isdiction in which she seeks to establish her dower right at all times 
pertinent has been in appellee corporation. (Appellant's brief, p. 13; 
see amended complaint, esp. para. 7, JA 17-18) No allegation has 
been made that title to the property ever reposed in Barge L. Hartz. 
The amended complaint suggested (but appellant seems to have dropped 
the claim since it is not mentioned in her brief on this appeal) that 
decedent did enjoy the beneficial use of the corporate real estate. 
The only allegation to that effect in the amended complaint is that de- 
cedent, as sole stockholder of appellee corporation, benefited by the 
rents derived from the leasing of the company's real property in this 
jurisdiction. Under that circumstance, however, the true beneficial 
use of the property must be deemed to have been in appellee corpora- 
tion, for decedent's interest in the rents was at best secondary and in- 
direct. 


As pointed out above, the statutes under which this suit has 
been brought relate only to real property interests. In the Dis- 
trict of Columbia, a married person has no legal interest in the 
personal property of his or her spouse during coverture. Realiz- 


ing this, and appreciating the fact that decedent's stock interest in ap- 
pellee corporation is deemed personal property, Delaware Code §8-159; 
see 18 Am. Jur. 2d, Corporations, § 209 (1965 ed.), appellant argues 
that appellee corporation was the “alter ego” of, and "trustee" for, 

her late husband and, as a result thereof, that he had an equitable in- 
terest in the company's real property, which interest is subject to her 
purported dower rights. These claims will be treated in subsequent 
sections of this brief. 


Appellee Colonial Ice Cream Company Was a Legal Entity 
Separate and Distinct From Appellant's Deceased Husband Distinct From Appellant's Deceased Husband 


(1) Even if decedent was the sole stockholder of ' 
appellee corporation, it was not his "alter ego” 


"The fundamental concept of a corporation is that it is a separate 
entity created under the law to enable a group of persons to limit their 
liability in a joint venture to the extent of their contributions to the 
capital stock." Beale v. Kappa Alpha Order, 192 Va. 382, : , 64 
5. E. 2d 789, 796 (1951); See Ballentine, Law of Corporations, § 118 
(rev. ed. 1946). While the theory of corporate personality is a fiction 
created by the law, it is intended to be acted upon as though it were a 
fact. Klein v. Board of Tax Supervisors, 282 U.S. 19(1930). That one 
person may own a majority or all of the stock of a corporation does 
not establish per se an identity between that person and the corpora- 
tion so as to make acts by him in his individual name corporate acts. 
Eichelberger v. Arlington Building, Inc., 52 App. D.C. 23, 280 Fed. 997 
(1922); In re Sun Cab Co., 67 F. Supp 137 (D.D. C. 1946); Frank v. 
Frank's, Inc., 9 N.J. 218, 87 A. 2d 724 (1952); Beale v. Kappa Alpha 
Order, supra. 


This idea of the corporate entity will be recognized ‘ the courts 
for all purposes and will be discarded only when necessary to promote 
justice or to obviate injustices tantamount to fraud. See Ballentine, 
Law of Corporations, § 122 (Rev. ed. 1946). Asa practical matter, 
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this means that the person seeking to have the court set aside the 
corporate entity must show that such action is necessary in order to 
prevent the perpetration of fraud or similar injustice. Callas v. Inde- 
pendent Taxi Owners' Ass'n., 62 App. D.C. 212, 66 F.2d 192, cert. 
denied, 290 U.S. 669 (1933); Adams v. Clearance Corp., 35 Del. Ch. 
459, 121 A. 2d 302 (1956). It is not enough to refer to the corporation 
simply as the alter ego of the principal stockholder. Facts constitut- 
ing fraud on the part of the corporation and its principal stockholder 
must be alleged, Hudson v. Wylie, 242 F. 2d 435, 443 (9th Cir. 1957); 
Minifie v. Rowley, 187 Cal. 481, 484, 202 Pac. 673, 676 (1921); Gled- 
Hill v. Fisher & Co., 272 Mich. 353, 357-58, 262 N.W. 371, 372 (1935), 
and pleaded with particularity. Fed. R. Civ. P. 9(b). 


(2) Since appellant has not specified any fraud by or 
directly involving appellee corporation, there is 
no reason to set aside its separate entity and to 


charge its real property with appellant's claimed 
dower interests. 


For appellant to impress her claimed dower rights on the 
realty owned by appellee corporation, she must allege facts which 
would justify a court in setting aside its corporate entity. In sum, she 
must allege that in some way appellee corporation has participated in 
some fraudulent or similarly inequitable activity which has deprived 
her of these purported rights. The novelty of her claim for relief is 
pointed up by the fact that apparently she now concedes that for three 
and one-half years of marriage she was not deprived of any inchoate 
dower rights, but does claim that on or about October 1, 1957, appel- 
lee corporation somehow lost its status as a legal entity and she then 
was so deprived. Appellant's idea seems to be that on such date dece- 
dent, as the sole stockholder of appellee corporation, came under some 
affirmative duty to initiate steps leading to its dissolution in order 
that her claimed dower interest could be impressed upon the cor- 
porate real estate holdings. Presumably, although it is not enunciated, 
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the failure of the late Barge L. Hartz to take this action, by appel- 
lant's reasoning, constitutes the fraud which would justify a court in 
setting aside appellee's separate entity. 


Decedent was, however, under no duty to initiate measures to ef- 
fect the dissolution of appellee corporation either on October 1, 1957, 
or on any other date. First, assuming for sake of argument that the 
company had ceased to transact business, a surrender of its corporate 
franchise is not to be presumed from mere non-user. 19 Am. Jur. 2d, 
Corporations, § 1591 (1965 ed.); cf. Morford v. Trustees of Middletown 
Academy, 25 Del. Ch. 58, 13 A. 2d 168 (1940) Delaware statute speci- 
fically provides that a corporation's existence shall be perpetual un- 
less limited by charter. Delaware Code § 8-122. In the second place, 
it is evident from the face of the amended complaint that appellee cor- 
poration did not cease to do business on October 1, 1957, as claimed. 
Not only does paragraph 7 thereof point out that all of the realty in the 
District of Columbia owned by the company, including its ice cream 
manufacturing plant, in fact is producing income for the benefit of the 
corporation, but also paragraph 3 of the amended complaint specifical- 
ly acknowledges that appellee corporation is "doing business in the 
District of Columbia." Presumably such business is authorized by ap- 
pellee's charter, since there is no claim that the conversion of the 
assets from manufacturing to investment pursuits was an ultra vires 
act. Since there was no duty to dissolve appellee corporation, it can- 
not be said that appellant was defrauded of her rights by the failure of 
decedent to take steps to dissolve the company. Under the circum- 
stances of this case, if no fraud was practiced upon appellant by the 
continuation of appellee corporation prior to October 1, 1957, how can 
it be said that the perpetuation of the corporate enterprise after that 
date constituted fraud? 


In regard to appellant's assertion that her late husband should 
have taken steps to obtain the dissolution of appellee corporation, the 
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impact of federal taxing statutes upon the liquidation of closely-held 
corporations should not be overlooked. Taxes on capital gains would 
have become due and payable on the effective date of such liquidation 
and could have caused a severe, and unnecessary, financial loss to 
decedent. That loss presumably could, in large measure, be avoided 
by decedent submitting his estate to the lesser burden imposed by the 
federal estate tax on the value of his stock in the continuing corporate 
venture at the time of his death. 


(3) The fact that preservation of a corporate entity will 
defeat the purported dower interest of a sole stock- 
holder's surviving wife does not, standing alone, con- 
stitute a basis for "piercing the corporate veil" 


In her brief, appellant states that this case "involves a collision 
between two normally unrelated principles", namely a widow's rights 
to her dower, and the rule that a corporation possesses an entity 
separate and apart from that of its stockholders. (Appellant's brief, 
p. 14) Appellant goes on to state that under the circumstances of this 
case, one or the other of these concepts must be "sacrificed", but that 
the choice is an easy one to make because the courts always favor 
dower over incorporation. (Id., p. 15) Such a conclusion is a gross 
overstatement. 


Where all other factors are equal, a corporation's legal entity will 
not be set aside to permit a sole stockholder's wife to impress her 
dower rights on corporate realty. In Frank v. Franks, iInc., 9 N.J.218, 
87 A. 2d 724 (1952), the widow of a sole stockholder sued to obtain 
dower in realty which had been acquired by her husband's corporation 
about a year before their marriage. Using language which is highly 
pertinent to the instant case, the highest court of the. state declared: 


"The sole question now remaining on this appeal is whe- 
ther or not the decedent as the plaintiff's husband or another 
to his use was seized of an estate of inheritance at any time 
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during coverture in the property in question, RS 3:37-1, NJSA, 
i.e., whether or not the premises in question owned by the de- 
fendant corporation are subject to a right of dower in the plain- 
tiff. ... 


x * * ‘ 


"It is the absence of fraud as to the plaintiff [widow] that 
most clearly distinguishes the case at bar from the Telis case. 


In the circumstances of this case, there is no justifica- 
tion for attacking the corporate structure. To do so would not 
only unsettle the established business practice of using corpora- 
tions for legitimate purposes but might also jeopardize the 
rights of creditors. Our courts are quick to grant relief where 
the corporate device is used to work fraud as was done in the 
Telis case and in Nemeth v. Nemeth, 104 N. J. Eq. 703, 146 
A 470 (ch 1929), where a husband to defeat his wife's inchoate 
right of dower fraudulently induced her to join in a conveyance 
of property to a corporation the stock of which was solely 
owned by him, but the facts here do not warrant a piercing of 
the corporate veil. - : 


xx * 


"Should the statute apply, in the absence of fraud, when a 
husband owns all of the stock of a corporation? We think not. 
To so hold would be to ignore the basic concept of a corpora- 
tion as an entity in the law separate and apart from the person 
or persons who own its stock. Obviously, the corporation does 
not hold the premises in question 'to the use of' Frank [dece- 
dent] directly, but for the use of the corporation itself as an 
artificial entity as much recognized by the law as any natural 
person. ... To the extent that the Telis case be considered 
to hold otherwise and to ignore the corporate entity in the ab- 
sence of fraud, it must be overruled." 


87 A. 2d at 725 
The Supreme Court of Oregon came to a similar decision in 


Gratton v. Gratton's Estate, 183 Ore. 65, 283 Pac. 747 (1929), when 
faced with a situation where the widow of a holder of 98% of the stock 
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in a holding company sought to impress her dower interest on corpo- 
rate real estate which, among other things, included the decedent's 
two residences. In his Will, the decedent instructed his executor to 
cause Gratton Investment Company to dispose of its property in ac- 
cordance with the provisions of the testamentary writing. In denying 
the widow's claim, the Court had occasion to point out: 


"Under the common law corporations were permitted to 
take, hold, and dispose of real property for any purpose not 
inconsistent with those for which they were created. ... As 
to such lands the corporation is the absolute owner; hence, 
while testator was the sole stockholder of the corporation, he 
had no greater estate or interest in the lands owned by the 
corporation than any other stockholder has in any other cor- 
poration. ...” 


283 Pac. at 750-51 


In her brief in the instant case appellant states that the decision in 
Gratton is not persuasive because Oregon did not at that time recog- 
nize dower in an equitable estate. The decision of the court makes it 
clear, however, that even if dower were allowed in an equitable estate 
Mrs. Gratton still would have had no recovery for it was determined 
that the deceased was not the real beneficial owner of the corporate 
realty despite his sole ownership of the company's stock. 


Telis v. Telis, 132 N.J. Eq. 25, 26 A.2d 249 (1942), mentioned in 
the portion of the Frank opinion quoted hereinabove, was cited by ap- 
pellant as standing for the proposition that a wife is entitled to dower 
in any real property owned by a corporation which is, in turn, the alter 
ego of her husband. This begs the question, since Frank makes it clear 
that a corporation only becomes the alter ego of its sole stockholder 
where facts alleging fraud are alleged and proved. Moreover, the facts 
in Telis, clearly distinguish it from the instant case. There, the husband 
purported to set up a corporation during coverture and sought to ac- 
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quire title to real property in its name. The corporation, however, 
was never formally organized and it is apparent from the opinion in 
that case that the corporate entity was a mere sham. Stock certifi- 
cates representing issued shares were never delivered, no formal 
meetings were held, no by-laws were adopted, and corporate funds 
were intermingled with the husband's personal assets. 


In the instant case, as in Frank and Gratton and unlike Telis, a 
properly organized corporation acquired title to the real property in- 
volved prior to coverture, and not after. Consequently, there was not, 
and could not be, any impairment of the wife's legally-protected in- 
terests by recognition of the corporate entity since, as has been point- 
ed out, whatever dower rights a married woman may possess cannot 
be broader than her husband's estate. 


D. The Allegations of the Amended Complaint Form No Basis for 
Determining That Appellee Corporation Held Title to Corporate 
Realty as a "Trustee" for Its Sole Stockholder 


A thorough examination of appellant's brief does not disclose the 
theory behind her broad declaration that appellee corporation held 
title to corporate real estate as a "trustee" for the late Barge L. 
Hartz. Presumably, appellant is proceeding on a theory of construc- 
tive trust since she does not allege that appellee corporation became 
a "trustee" until some time around October 1, 1957. It may be, how- 
ever, that she is arguing that somehow a resulting trust was created, 
since she has no basis for showing the existence of any fraud on the 
part of either appellee corporation or decedent. It seems unlikely that 
appellant is relying upon a theory of "illusory trust" since that sug- 
gests (a) that the purported trust was established by an alleged obli- 
gor, and (b) that the alleged obligor has retained the right to control 
the ultimate disposition of the trust corpus. See Bogert, Trusts & 
Trustees, § 161 (2nd ed. 1965). In the instant case it may safely be 
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concluded that, assuming arguendo a “trust” did exist, that trust was 
not set up by the decedent. Moreover, there is no allegation made that 
decedent "retained" or made formal provision regarding the ultimate 
disposition of what appellant claims was a trust corpus. Not knowing 
the basis on which appellant makes her assertion, all that appellee can 
do is to point out to the Court that the allegations of the complaint, 
even if proven, are insufficient to establish that the late Barge L. 
Hartz had the beneficial use of the corporate realty, and particularly 
of that property which is subject to the order of this Court. Since de- 
cedent did not enjoy the beneficial use of the real estate, there would 
be no reason for this Court or any other court to deprive appellee cor- 
poration of the clear legal title to the property it has always enjoyed. 


Oi. 


Appellee Corporation Also Is Entitled to Summary Judgment 
Because Appellant Prior to Their Marriage Waived All 
Interest She Might Have in Decedent's Estate. 


By the Terms of the Ante-Nuptial Agreement Signed by Appel- 
lant and Her Deceased Husband, Each Renounced All Rights 
Which He or She Might Acquire in the Estate of the Other by 


Reason of Their Contemplated Marriage. 


At the time it challenged the legal sufficiency of appellant's amend- 
ed complaint by filing a motion to dismiss, appellee corporation also 
sought the alternative relief of summary judgment on the basis of an 
ante-nuptial agreement signed by appellant and her late husband on 
February 17, 1954, three days before their marriage. (JA 22) By the 
terms of the agreement, a copy of which was attached to appellee cor- 
poration's motion and is reproduced in the Joint Appendix on this ap- 
peal (JA 23-25), each party thereto renounced all rights — including 
dower, curtesy and other similar statutory interests — which he or 
she might acquire in the estate of the other by reason of their mar- 
riage. The agreement, which recited specifically that it was made 
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in contemplation of marriage, (JA 23) was proposed by appellant, her- 
self, (JA 38) duly executed, (JA 25) and the original copy recorded 
among the Land Records of Montgomery County, Maryland. (JA 23) 
Consequently, appellee corporation is entitled to summary judgment 
on the merits of this case, since there are no genuine issues as to any 
material fact. See Fed. R. Civ. P. 56(c). There is no reason why this 
Court ought not rule at this time on appellee corporation's motion for 
summary judgment since the record on this appeal is adequate for the 
purpose and it would eliminate the possibility of another appeal to this 
Court in the near future on this issue. 


B. The Matters Raised by Appellant in Her Affidavit in Opposition 
to Appellee Corporation's Motion for Summary Judgment Are 
Not Competent Evidence and, in Any Event, Inadequate to De- 
feat Said Motion. 


(1) The testimony presented to the District Court by 
appellant in the form of an affidavit should be dis- 
regarded in its entirety. 


Appellant executed an uncorroborated affidavit and filed it in 
support of her opposition to appellee corporation's motion. In that 
affidavit, she admits the execution of the ante-nuptial agreement but 
alleges that decedent did not make a full and complete disclosure of 
the extent and value of his estate, and that prior to the execution of 
said agreement decedent made oral promises concerning her pecuni- 
ary support. Obviously, the one person in this world who best could 
have answered these charges -- appellant's late husband — is not 
available to give testimony in rebuttal. It was for reasons such as 
this that Congress enacted Section 14-302 of the District of Colum- 
bia Code (1961 ed. Supp. IV), entitled "Testimony against deceased 
or incapable person," which, in part, provides: 


'(a) Ina civil action against ... the . . . executor, 
administrator, heir, legatee, devisee, assignee or 
other representative [appellant alleges that appellee 
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corporation is decedent's “alter ego"] of a deceased 
person . . -, a2 judgment or decree may not be ren- 
dered in favor of the plaintiff founded on the uncor- 
roborated testimony of the plaintiff . . . as to any 
transaction with . . . the deceased. - - person." 


Except for changes in phraseology and arrangement, the above- 
quoted statutory provision has been a part of the law of the District 
of Columbia for many years. Its provisions are explicit and they have 
been given a literal interpretation. E.g-, Rosinski v. Whiteford, 87 
U.S. App. D.C. 313, 184 F.2d 700 (1950); Hohensee v. Vanech, 161 A.2d 
703 (D.C. Mun. App. 1960). The instant case, therefore, is seen to be 
in the posture of Jameson v. Jameson, 85 U.S. App. D.C. 176, 176 F.2d 
58 (1949), where this Court affirmed an order of the District Court 
granting summary judgment. The appellant in that case had filed an 
affidavit in support of his opposition to said motion which, he claimed, 
raised an issue of fact. This Court rejected that assertion and stated: 
“Disregarding, then, as we must, the objection- 
able statements in appellant's affidavit, there remains 
nothing upon which to base the assertion of a genuine 
issue of fact. Had this case proceeded to jury trial, 
there obviously would have been no factual issue sup- 
ported by competent evidence for the jury's consid- 
eration. It follows irresistibly, though unfortunately 
for appellant, that this case was properly one sus- 
ceptible of disposition by summary judgment.” 
85 U.S. App. D.C. at 178 


(2) Insofar as appellant's affidavit asserts that dece- 
dent failed to furnish her with information about 
his estate, it is a mere conclusion and should not 
be considered. 


The seventh paragraph of appellant's affidavit recites that her 
late husband did not make a full and complete disclosure of the nature 
and extent of the property "owned by him before and at the time the 
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[ante-nuptial] agreement was executed and acknowledged." No facts 
are alleged in support of this bare conclusion, see Fed. R. Civ. P. 
56(e), yet by this naked assertion appellant hopes that the court will 
assume that genuine issues of material fact do exist. This she cannot 
do, for on hearing a motion for summary judgment a court is obligated 
to disregard such conclusory allegations. Wilson Jones Co. v. Gilbert 
& Bennett Mfg. Co., 332 F.2d 216 (2nd Cir. 1964); Engelhard Indus., 
Inc. v. Research Instrument Corp., 324 F.2d 347 (9th Cir. 1963), cert. 
denied, 377 U.S. 923 (1964). In any event, the alleged failure of 

a spouse to furnish information about his or her estate is not suffi- 
cient, standing alone, to invalidate an ante-nuptial agreement. See 
Pollock v. Jameson, 63 App. D.C. 152, 70 F.2d 756 (1934). | 


(3) The Statute of Frauds requires that all ante- — 
nuptial agreements be in writing. 

Appellant seeks to incorporate into the ante-nuptial agreement 
various provisions that are not set forth in the written instrument, 
and thereupon claims that the agreement must fail because of the al- 
leged non-performance of these purported promises. But in so doing, 
appellant fails to take cognizance of either the Statute of Frauds or the 
Parol Evidence Rule. 


The applicable portion of the Statute of Frauds, as incorporated in 
the District of Columbia Code, is found in section 28-3502 (1961 ed. 
Supp. IV) and reads in part: 


"An action may not be brought . . . to charge a 
person upon an agreement made upon consideration 
of marriage .. . unless the agreement upon which the 
action is brought, or a memorandum or note thereof, 
is in writing . . . and signed by the party to be charged 
therewith or a person authorized by him." 
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But even if the agreement were not an ante-nuptial agreement, 
appellant would not be entitled to vary the terms of the written instru- 
ment by proof — if she has any — of the claimed oral modifications 
and supplements. The parol evidence rule has been stated by this 
Court as follows: 

"In general, where the parties to a contract have 
reduced their agreement to a writing intended to cover 
the transaction between them, the law deems the writ- 
ing to be the sole memorial of the act, and deprives 
of legal effect all other utterances and understandings 


of the parties. 9 Wigmore, Evidence § 2425 (3rd ed. 
1940).” 


Gibson v. United States, 106 U.S. App. D.C. 10, 12-13, 
268 F.2d 586, 588-89 (1959) 


Since the alleged oral promises made by appellant's late husband for 
her support are unenforceable, appellant should not be permitted to 
claim that the ante-nuptial agreement was invalid because of a failure 
of consideration. 


CONCLUSION 


For the reasons above stated, appellant's amended complaint does 
not state a claim upon which relief could be granted and, in any event, 
appellee corporation is entitled to summary judgment because appel- 
lant waived all rights which she may have had in the property here in- 
volved. 


Respectfully submitted, 


Daniel W. O'Donoghue 
Ross O'Donoghue 
George A. Fisher 
520 Union Trust Building 
Washington 5, D.C. 
Attorneys for Appellee 
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INTRODUCTION 


In this reply brief the appellant will not attempt either to repeat or 
restate the arguments already set forth at some considerable length in 
her main brief. She will deal only with new arguments advanced on be- 
half of the appellee, and with the specific matters in the brief of the ap- 
pellee which seem in most urgent need of correction. 


REPLY TO APPELLEE'S ARGUMENT I 


The appellant has submitted as one of the issues raised by her ap- 
peal the question of whether a widow has a claim io an interest in real 
property titled in the name of her late husband's corporate alter ego for 
the sole purpose of defeating her widow's rights in his estate. The ap- 
pellant believes that this issue is raised by the necessary action of ap- 
pellee’s Motion to Dismiss upon the sixth paragraph of her Amended 
Complaint, which reads as follows: 


"On or about October 1, 1957, after the decedent's 
marriage to the plaintiff, the defendant corporation 
ceased to be engaged in the business for which it 
had been formed, namely, the production and sale 
of ice cream, or in any other business. At or about 
such time, the aforesaid decedent determined touse 
said corporation as a device for defrauding the plain- 
tiff of the interest which she would otherwise acquire, 
should she survive him, in his real and personal es- 
tate. In pursuance of said fraudulent scheme, the de- 
cedent caused the corporation to become his alter 
ego and his trustee, So that any separateness or in- 
dividuality that might previously have existed be- 
tween decedent and the defendant corporation ceased. 
Thereafter, and continuously during the remainder of 
the decedent's lifetime, the defendant corporation had 
no identity other than that of the decedent." (J.A. 17) 


This paragraph contains only factual allegations. Ina nutshell, it 
alleges that appellant's husband in 1957 decided to perpetuate an exist- 
ing corporation solely as a title-holding device for the purpose of pre- 
venting his wife from acquiring any interest in his estate. 


In its brief, the appellee now contends that it did not admit the 
truth of the allegations in this paragraph when it filed its Motion to 
Dismiss. It is difficult to understand the basis for such an assertion 
in view of the provision of Rule 8(a)(2) of the Federal Rules of Civil 


Procedure to the effect that a pleading must contain "a short and plain 
statement of the claim showing that the pleader is entitled to relief 

." Appellant's "claim" is precisely what is stated in the sixth 
sone Appellee cannot dispute this claim by a motion to dismiss. 
Such a motion, in the context of this case, is necessarily limited to an 
attempt to demonstrate that a widow's interest in her husband's estate 
does not reach realty which he has kept titled in the name of a corpo- 
ration solely to prevent her from acquiring any interest in it. 


- Appellee seeks to avoid the impact of Paragraph 6 by branding its 
allegations as "sweeping legal conclusions cast in the form or factual 
allegations," which are not admitted by a motion to dismiss. Appellee 
relies on a dictum in Pauling v. McElroy, 107 U.S. App. D.C. 372, 278 
F.2d 252 (1960). In that case the court had before it a complaint which 
alleged, among other things, that certain scheduled atomic bomb tests 
were prohibited by the Atomic Energy Act; that the Act itself repre- 
sented an unconstitutional delegation of legislative power; and that the 
tests violated freedom of the seas. These were the "sweeping legal 
conclusions" to which the court referred in stating that the allegations 
were not admitted by the motion to dismiss. They are not to be com- 
pared with the allegations in the Amended Complaint in the case at bar 
to the effect that the appellee holds real property as a “trustee” for the 
appellant's late husband; that the appellee was the husband's alter ego; 
and that "any separateness or individuality that might previously have 
existed between decedent and the defendant corporation ceased" after 
October of 1957. ; 


The best guide to the meaning of the Rule 8(a)(2) is to be found in 
the forms which are an appendix to the Federal Rules of Civil Proce- 
dure. Form 9 states a cause of action for negligence with the simple 
claim that the "defendant negligently drove a motor vehicle against 
plaintiff who was then crossing said highway." Form 10 states a cause 
of action for negligence with the simple claim that one or the other, or 


both, of the defendants "wilfully or recklessly or negligently drove or 
caused to be driven a motor vehicle against plaintiff who was then 
crossing said highway.” A motion to dismiss such a complaint would 
have to admit the negligence or wilfulness or recklessness charged; in 
other words, it would have to admit the "claim" of the pleader. By the 
same token, the appellee in its motion to dismiss admitted arguendo 
the appellant's claim that her husband kept his real property in the 
name of his corporate alter ego to defeat her widow's rights in his 
estate. 
“In appraising the sufficiency of the complaint we fol- 

low, of course, the accepted rule that a complaint 

should not be dismissed for failure to state a claim 

unless it appears beyond doubt that the plaintiff can 

prove no set of facts in support of his claim which 


would entitle him to relief.” Conley v. Gibson, 355 
U.S. 41, 45-46 (1957). 


"The respondents also argue that the complaint failed 


to set forth specific facts to support its general alle- 
gations of discrimination and that its dismissal is 
therefore proper. The decisive answer to this is 
that the Federal Rules of Civil Procedure do not re- 
quire a claimant to set out in detail the facts upon 
which he bases his claim. To the contrary, all the 
Rules require is 'a short and plain statement of the 
claim’ that will give the defendant fair notice of what 
the plaintiff's claim is and the grounds upon which it 
rests. The illustrative forms appended to the Rules 
plainly demonstrate this. Such simplified ‘notice 
pleading" is made possible by the liberal opportunity 
for discovery and the other pretrial procedures es- 
tablished by the Rules ...." Id. at 47-48. 


REPLY TO ARGUMENT I 


The appellee recognizes that the corporate veil is not impregnable; 
that it will be discarded "when necessary to promote justice or to ob- 
viate injustices tantamount to fraud." (Brief for Appellee, p.9.) How- 
ever, the appellee does not clearly set out why it believes this rule is 
not applicable to the case at bar. 


In an effort to sharpen the issue areas of agreement and disagree- 
ment on this appeal, the appellant in her brief postulated a corporation 
set up by a husband on the eve of his marriage, to which he proceeds to 
deed his real property so that his wife's dower-like rights will not at- 
tach to it. Is this a situation where, in order "to promote justice or to 
obviate injustices tantamount to fraud," the corporate entity will be dis- 
carded? It would help immeasurably to know the appellee's position on 
this question. A negative answer would compel @ fortiori a rejection of 
appellant's claims. On the other hand, if the appellee recognizes this 
hypothetical situation as within the above rule, that is, one where the 
corporate entity will be discarded, then the areas of disagreement in 
this case will be appreciably narrowed. Unfortunately, however, the 
appellee does not state its position on this hypothetical situation or on 
any of the others posed in the appellant's brief. 


Instead, the appellee contents itself with setting up and knocking 
down on pages 10-12 of its brief what is really a straw man. The ap- 
pellee states that the appellant's thesis seems to be that in October of 
1957 her husband "came under some affirmative duty to initiate steps 
leading to [the corporation's] dissolution in order that her claimed 
dower interest could be impressed upon the corporate real estate 
holdings."" (Brief for Appellee, p. 10.) The appellant does not claim 
that her husband was under some affirmative duty to dissolve the cor- 
poration. Her point is that his decision not to dissolve the corporation, 
whether made for tax reasons or in an effort to bar her statutory rights, 
or for both reasons, will not operate to deprive her of the rights which 
she would have acquired in such real property if the corporation had 
been dissolved. 


REPLY TO ARGUMENT III 


In the court below the appellee filed a single motion in which it 
asked the court to dismiss the Amended Complaint or, "alternatively," 
to enter a summary judgment. The grounds for the alternative relief 


of summary judgment were completely different from the grounds on 
which dismissal was sought. 


The appellee concedes that the trial court did not rule on that as- 
pect of its motion which sought a summary judgment. (See Brief for 
Appellee, p. 2.) Indeed, if the colloquy between court and counsel af- 
fords any clue, the judge did not think there was any merit to the re- 
quest for summary judgment. (J.A. 55-56.) Nevertheless, the appellee 
asserts in its brief that there "is no reason why this court ought not 
rule at this time on appellee corporation's motion for summary judg- 
ment.” (Brief for Appellee, p. 17.) No authority is or could be cited 
to support appellee’s novel assumption that an appellate court can take 
on the function of a trial court and grant or deny motions which the 
court below has not acted upon. 


The granting or denying of a motion for summary judgment is 
clearly the function of the District Court. The jurisdiction of the ap- 
pellate court is limited to review of that action. Indeed, when a trial 
court denies a motion for summary judgment, the ruling is interlocu- 
tory and no appeal is permissible absent the compliance with 28 U.S.C. 
§ 1292. 


Respectfully submitted, 


ARTHUR J. HILLAND 
FERDINAND J. MACK 
JAMES E. HOGAN 


Shoreham Building 
Washington, D. C. 


Attorneys for Appellant 


